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HUTCHIN­
SON, C.J. 
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M I D D L E -

T O N , J. 
1899 

Dec. 18 

[ H U T C H I N S O N . C I . AND M I D P L K T O N . J.J 

MEHMED HAMDJ HADJI MOUSSA, AS GUARDIAN 

OF THE HEIRS OF H A D J I K E L E S H E F F R X P I . DECEASED. 

Plaintiff. 

GEORGHI, ONOUFR10S .\xi> X I K O K U MICHAiL-

APOSTOLIDES, ThfcwlmtU. 

Ex PTE. HELENE JASSOXIDES. AS IIEIRIVSS OK 

GEORGE AKAMAS, DECEASED. 

M O R T G A G E — C A N C E L L A T I O N — R U L E A S I : O K ΓΛΙΓΓ O F . M O R T O A U E D J ' R O I ' K B T V — 

W A T E R RIOHTS—KVOAK—MrsHAijAfAT A M . .MI^S'I 'ECIIII .I .AT—CEDIK—REGIS­

TRATION PRACTICE OF THE LAND li F.CISTKY Ο Ε FT OH I'U'JUOF.—I'lIESOHIl·-

T i O i f — Q U E S T I O N O F FACT RAISED IN APT-KAL ( ! » H J K T — A R T . 20. T A F U LAW, 

DATED Η ,/EMAZr-tJL-AKHIR, 1275—Λκτ. If), LAW t;ONCERNWa T I T L E - H E E D S 

ISSDED BY THE DEFTER KlIAtJANI FOR SIMPLE E M L A K . DATF.n 28 liEJETJ. 

1 2 9 1 — A R T S . 1 5 , 1 6 , L A W o o N C i R N i N i : T H E Ι Ή Ο Ο Ε Ρ Τ Ί Ο : O F V A O , F S M U S S A Q A K A T 

AND MtJSTEOHILLAT, DATF.D 9 J EMAZI-LL-AKHIR, I2S7—A»T. 2, I.AW CON­

CERNING CONDITIONS F/X1NO TIIK SECURING OF DEUT AFTER DEATH RV 

A R A Z I - M I R I G AND MEVQOITFR, AND MT'SKAQAFAT AND MnSTKOIIfl.LAT V A Q F I E , 

DATED 23 KAMAZAN, 1286—LAW CONCERNING T H E MORTUAOI: O F P R O P E R T I E S . 

DATED 21 I I B B M J L - A K I I I R , 1 2 8 7 — A R T . 3, L A W C O N C E R S I N O MI.'HSAOAKAT AND 

Mu.STEGfllLLAT M E V Q O H F E HELD IN fjARKTiilti, DATED 4 U H J H U , I2'*2— 

A R T . I I , I N S T R U C T I O N S SHEWING T H E P R O C U D C R E τ ο m<: FOLLOWED IN T H E 

ISfi υπ KRO.1I THE DEFTER KlIAQAM OK TITLE-DEEDS FOR Ml'SSAQAEAT AND 

MlJSTEOHILLAT V A Q F J B N IN CONSTANTINOPLE AND IN TUB l'jtOVIN''|.;.u. DATPH. 

ft IiEHI-FL-EVHL, 1293. 

Defendants in 18fil, duly mortgaged in th·: Lund Registry Ofjir· to Aknino-f on> 

'[uarter of art Ijaretein Vaijf Chiftlik nnd included in the, parcels mortgaged wen· 

~\ day-·! of running water pr.r month under koehan λ'ο. 9. In, LSH2, by agreement 

between th". mortgagor*! and mortgagee, 17 hours out of the 1\ days of running miter 

was sold to a third parly, and koehan No. 9 win exrjuinged fur two other,", one. of 

which was given to the purchaser, and- the. other, under λ'ο. 93, for the bnfance. of i» 

dugs and 19 hours, in the names of the Defendant*, cam/: into the possession of thr 

mortgagee. No. 93 was not entered in, the mortgage deed book, but on the baek of 

the page containing the entry of the original mortgage, a note was made in the hand­

writing of the Chief Clerk, to the effect "Unit title-deed, No. 9, hud. been cancelled 

" and a portion thereof had been sold to another person, and another kochan, had 

" been issued, λ'ο. 93, mhieh took the place of korhan No. 9, and had been mortgaged 

" in lien thereof." 

On the mortgage certificate. in possession of tlie. /uortgas/e.c, was an endorsement lo 

the effect that the mortgage, on No. 9 was released. On both the book and duplicate 

were endorsements as to fees taken and. to be taken. 

No evidence of any formal declaration before the Land Registry Office of cancel-

tation^and re-mortgage was forthcoming, but it was clear that the jtartics to the 

mortgage intended that the mortgage on the properly described in No. 93 should 

continue. 
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ΗΓ.Ι,Ι», renrstng the, judgment of th· District ('ourt: that ecen if part of the HUTCHIN-

proptrty ngiitend vndtr \'o. 11 had /mi» duly rtlettsftl frmn the mortgage imposed SON,CJ. 

on it in l N s | , ytt th· r· i< uatbhuj in tin law making it obligatory that when· α χιχ-ηΠΤ F 

part <;/ 1/ p'.irrt'i of murtgnyd pruperl·/ ·.< i-chowd from the mortgage there should be TON J 

a fur mid nba- if tin- who}· parr·! η ml u formal in w uwrtgng· of the part which ^_v . 

ι* !·> rthiuiii in niort'i'ifji, mat tin'l, run·.· -jit· nth/, the prop'ily desaibid under M E H M E P 

koehan Xo. l'H wtf Mill •nibjicl !•· tin iwrttjog·, tti.d omfd not I- ardcrtd to be •'•old H A M D I 

for th· juilgi·" nt d-til of the Dif· ndmit*. tl··- mortgagors, upon a *impl· application Λ 

for tin order f.-r th- *nl< of tin ir inn,···-··nbte property in <ati-faelii')i of thiir }»dq- O K O B G H I 

"•" «' ' ' ' 'Jf- Al'OSTOLIDES 
4 ̂  Γι O T H V* R Η 

SKMHI.E: Ih··1 n-ilir right-', .••ι/ι'-·' liny iiiehtd· i,r ine<ihc th· mem r-diip ;';i whott ' ' 
•w in jHirt uf ιοιιη clmiii··! or loarre. ·Ι<· ια·Ι mpi···· to be r<gistiiid, 

Ql'.-EKK: ' / the I'itt· r rights of on Ijantein Chiftlik are G'diks t>r appur-

linaii·'" igu'.enlint to Mniim/ufal mi·'· <tit>ject I·· tin sunn' incident* as rttjard* 

sale a nil mortgage. (Ihil-r iUc'um hi (Ihimpin ΙΊ ri-tiani r. I'mmi/oli f,if<· ri. 

Vol. HI. I'.I,.I!., ρ ."·. dissented from. 

ΛΙ'ΡΕΛΙ. from the. District Court, of Limassol. 

Lnsci'Ui-x. Q.A., t'oi· the Appellants. 

htsml <.!f»)sfttnti)ii(ieft (with him Entnoniidct), for the Respondents. 

The Defendants did not appear. 

The farts and arguments suiUciently appear from 1 he judgments. 

HUTCHINSON, C..1. The Plaintiff having an unsatisfied judgment 1900 

against the. Defendant wished to have it executed bv sale of the Defend- , , ^ _ Jan. a 
ant's immoveable, property, anil obtained from the. Laud Registry OtVice 

a cerlilkatc of sea re h shewing that the. Defendants were the registered 

owners of (besides other property) certain water rights; and upon ap­

plication to the Court obtained an order for sale of the water rights 

and other properly. The Defendants appeared on the hearing of the 

application, and stated that the water rights were mortgaged to the 

present Appellant: but as the certificate of search did not shew this. 

the Court made the order for sale. The Appellant then applied to the 

District Court to have the order for sale set aside, or to have, the water 

rights exempted from the sale: the District Court refused the applica­

tion, and this appeal is from that refusal. 

The evidence shews that on the IHh of February, 1SS1, the Defend­

ants mortgaged to George Akamas certain land and water rights to 

secure £570 advanced to them by him. with interest. The mortgage 

was dulv registered and the kochans for the mortgaged property, to­

gether with two certificates of mortgage, were delivered to Akiunaa. 

Amongst the kochans was one numbered 9 which was for certain water 

rights. 



8 

HtJJpHIN- T n e Applicant, Helene Jassonides, is the successor in title of the 
^-r-, mortgagee, Akamas. 

HAMDI * n February, 1882, by agreement between the mortgagors and the 
HJ. MODSSA mortgagee, part of the mortgaged land and part of the water rights were 

V. 
ΟΕοκαιπ 8°ld to a third person. The kochan for the water rights (No. 9) was 

APOSTOXJDES t h e n delivered up by the mortgagee; a new kochan for the portion of 

them Bold was given to the purchaser; and a new kochan (No. 93) was 
given for the balance, which kochan is in the possession of the mortgagee, 
the present Appellant. 

No question arises about the land; but with regard to the unsold 
portion of the water rights (described in kochan 93) the Plaintiff con­
tends that the mortgage was released by the transactions of February, 
1882, whereas the Appellant contends that it was the intention of the 
parties that the mortgage should be kept alive, and that their intention 
was effectually carried out, and that the water rights described in kochan 
93 are still subject to the mortgage. 

There was no formal release or cancellation of the mortgage in the 
books of the Land Registry Office, but kochan No. 9 was cancelled and 
two new kochans issued in place of it, for the sold and the unsold portions 
respectively; and on the entry of the mortgage in the mortgage registry 
in the office there is a note in pencil, in Turkish, unsigned, but proved 
to be in the writing of Bessim Effendi, then Chief Clerk in the Office, 
the translation of which is as follows: 

" The title deed No. 9 for the water has been cancelled and a portion 
" thereof has been sold to another person, and another kochan has been 
" issued, No. 93 of 20th February, 1882, which title deed takes the place 
" of the said title deed No. 9 and has been mortgaged in lieu thereof, 
" 20th February, 1882. 13 p., cancelling fee has been taken." 

And on one of the two mortgage certificates in the mortgagee's posses­
sion there is a note, in whose writing we do not know, to this effect: 

" 53,000 mentioned in the body of this sened, 

" 15,360 being payment against the sened, 

" 37,640 dated February, 1881, No. 9, the mortgage is released." 

The only inference that I can draw on the question of the intention 
of the parties at the time of the transactions of February, 1882, is that 
they intended to keep alive the mortgage on the unsold water rights, 
and that the Land Registry Officer believed that to be their intention, 
and meant to record it and carry it out in his books. 

The District Court held, however, that their intention could not law­
fully be carried out without a new mortgage: the Court said, " As the 
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" new title deed No. 9 was issued and Bessim Effendi's note is to the ' i nv ' r j * " 
" effect that that mortgage is discharged, we must consider the transac- ·—^ 
'' tion to have been a new mortgage, putting an end to the old registration, MJHUBD 

" and we think that a new registration was necessary and ought to have HJ. MOUSSA 

" been made under clause 16," (of the Law of 28 Rejeb, 1291.) But I e-
cannot find that Bessim Effendi's note is to the effect stated by the APOOTOLIDES 

District Court. He says that the title deed No. 9 has been cancelled; *"> o™aas 
but that is not the same thing as cancelling the mortgage on the property 
for which that title deed was given; and his note goes on to say that 
title deed No. 93 has been mortgaged in lien of No. 9; and, as he did 
nothing more, I infer that he thought that his note, coupled with the 
possession of the new kochan by the mortgagee, would be sufficient. As 
the Queen's Advocate said, it is not a kochan which is mortgaged, but the 
property described in the kochan. Certain formalities are required by 
law for the registration of a mortgage, and certain formalities are also 
required for the release of a mortgage. The mortgage on the property 
for which No. 9 was given was duly registered, but it was never duly 
released; and the principal evidence that there was an intention to re­
lease it as to part of the property is Besshn's note, and that very note 
also shews that the intention was also that the other part of the property 
should etill be subject to the mortgage. No doubt it was irregular for 
Bessim to make his note in pencil and not to sign it, and perhaps he 
may have meant to make afterwards some other more formal entries in 
his books for the purpose of recording the transaction; but that was an 
irregularity for which the mortgagee was not responsible. 

The District Court, however, held, and it was also contended before us, 
that the intention to keep alive the mortgage on the unsold water rights 
could not be lawfully carried out without a new mortgage. If a new 
mortgage was necessary, then no doubt it must be carried out and re­
gistered in the manner prescribed by law for the making of mortgages. 
Bat I cannot find anything in the law to make it necessary, where a part 
of mortgaged property is released from the mortgage, to have a formal 
release of the whole property and a formal new mortgage of the part 
which is to remain in mortgage. It is said to be the practice of the 
Land Registry Office now to carry out euch a transaction in that way, 
and I assume that the office considers that to be the most convenient 
way; but I do not know that that was the practice in 1882: and I have 
not found anything in the law which forbids the cancellation "of the 
mortgage oh part of the property leaving the mortgage on the remainder 
uncancelled. 

It was also argued for the respondents that each water rights as these, 
—a right to the running water from a certain eouroe or in a certain 
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*^TCHIN- channel for so many days or hours each month,—are uot capable of re-

•I_J_/ gistration, and therefore cannot be mortgaged. This point was not 

MEHMED raised in the Court below. I know that such rights are constantly re-

H J . MOUSSA gistered and 1 believe that they have generally been treated, without 
l'· question, an capable of registration and requiring registration. But if 

CiEOKHH! - . . . , ι - ι , . . , 

APOSTOLIDES that practice is wrong (as to wmcli 1 express no opinion, though 1 am 

AND OTHERS certainly not satisfied that it is wrong), and if these rights cannot be 

mortgaged with the formalities required for mortgages of immoveable 

property which is capable of registration, I know of no law which forbids 

their being mortgaged without those formalities. 

Lastly, it was urged for the Respondent that the Applicant's rights 

under the mortgage are barred by lapse of time, ID years having expired 

from the date of the mortgage before the application was made. This 

point was not taken in the Court below and I decline to allow it to be 

taken now: for it raises a question of fact upon which, if it had been 

raised a t the hearing in the District Court, evidence might have been 

given. I should like to say one thing, however, about the case which 

was quoted by Mr. Pascal in support of his contention that the written 

acknowledgment signed by the mortgagors in 1̂ 585 does not prevent the 

time running as against the mortgagees and that the 15 years should be 

reckoned from the date of the mortgage and not from the date of the 

acknowledgment. The case is that of Olympia Peristiani, <;. Panayoti 

Lefteri, Cyprus Law Reports Vol. Ill-, p. 4. in which the .Supreme ('ourt 

expressed an opinion that the %vritten acknowledgment referred to in Art. 

1674 of the Mejelle must be an acknowledgment made after and not 

before the period of prescription has expired. All that was necessary 

for the, decision in that case, and all that was in fact decided, was that, 

part payment of tin; debt does not prevent the. time running as against. 

the creditor; the question whether the acknowledgment referred to in 

Art. 1674, must be made after the time has expired did not, so far as 1 

can see from the report, arise in that case, and 1 should like to say that,, 

as at present advised, I doubt the correctness of the opinion above 

quoted. 

In my judgment the mortgage on the water rights which are des­

cribed in kochan No. i*3 was never released and they are still subject to 

the mortgage; and the order of the District Court dismissing this ap­

plication ought to be set, aside, and an order made that the 6 days and 

nights and li) hours of water ordered to be sold by the order of the 

District Court No. 421/96, of the 21th March, 1897, be exempted from 

the sale: and tha t the Plaintiff pay the Appellant's costs in the District 

Court, (except those which the Appellant undertook or was ordered to 

pay in any event), and the costs of this appeal. 
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MlDDLETON. J M1DDLE-
TON J-

Before discussing the main point, I will deal with the question of _̂ _L, 

prescription which I agree with the Queen's Advocate in thinking ought MEHMED 

not to be allowed to be raised at so late a period in the case. n 0 Moi~-i 

This is really a question of fact which was not put forward in the '• 
' ϊ EUktr.Hl 

Court below, and if it had been, the Appellant would have been entitled AIO&TOLIDE--

to adduce evidence upon it. As this was not done, I do not consider λ-Μ> OTHEII-

that the Respondent ought to be allowed to raise it in the Appeal Court. 

As a member of the Court deciding the case of Olympia I'eristiant. 

&c, o. Panayoti Lei'teri, I would like to say that the judgment, in thai 

case only decides that the couise of pie&cription is not interrupted by 

part payment. That pait of the judgment which appears to express the 

opinion, that a written acknowledgment if duly pioved would not bai 

prescription is obiter dictum founded, perhaps, on a misconception of 

the meaning of the Greek text of the Mejelle resulting from the absence 

of an existing translation into English. 

We now come to the main question submitted to us, viz.: whether 

the transaction which is evidenced by the notes and endorsements in the 

books of the Land Registry Office, and on the certificate of mortgage 

and the exchange of No. 9 kochan for No. 93 has had the effect of 

releasing the property registered under No. 93 from the mortgage which 

was undoubtedly registered upon that property when it formed part of 

the property registered under No. 9 kochan. 

In the first place, the property in question consists of the right of the 

user of water for a certain time during a \\xvi\ period of the year, and 

being incorporeal in its nature, it seems doubtful if it is capable of 

alienation or mortgage apart from the land to which it is appurtenant. 

It is also clear, we think, that it is property forming part of a 

Mazbuta Vaqf Chiftlik held in ljaretein which had been made Mulk 

previous to its dedication in 1035 (see Vol. I., C.L.R., p. 50). 

What then was the law which regulated the procedure upon the mort­

gage, if such be possible, of incorporeal property appurtenant to such 

a class of Vaqf property in 1882? 

I t has been the practice, I believe, from my own experience, to 

register in the books of the Land Registry Office ordinary riglits to the 

user of water, and to carry out, transfers and register mortgages on them 

as though they were substantive Mulk propei ty, but whether this practice 

was a universal custom peculiar to Cyprus I cannot say. 

Looking at the preface to the Law of 28 Re.jeb, 1291, concerning 

title-deeds issued by the Defter Khaqani for simple Emlak, only cor­

poreal property appears to be referred to, nor does tha t Law auywhere 

ao far as I have studied it, refer to incorporeal property of any kind. 
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MIDDLE- In their arguments before us, Counsel seem to have assumed that the 

JiJ_, ' property in question is of such a nature as to require registration upon 

MBHMED its mortgage or alienation, and it is conceivable that if i t is what is 

H J . Mouss* known a s a Gedik of the Chiftlik, or if i t is in fact corporeal, though 

v. described as incorporeal, this may be the case, inasmuch as on the latter 

APOSTOLIDES hypothesis each apportionment of the right of user may involve a cor-

AND OTHERS responding share in the channel or source by which and whence the 

water is conveyed and derived. There is, however, no evidence of this 

before us, and the only thing described in kochan No. 9 is so many days 

of running water which can hardly be construed as anything but a 

right to use the water during the period named. 

We find ourselves, therefore, facing the following difficulties: we are 

aware of a practice as to the registration of such property which may be a 

custom to be given the force of law, but that custom has not been proved. 

The burden of proving the necessity of registration on a mortgage on 

property of this character was on the Respondents. They have, perhaps, 

naturally assumed that it was necessary, and accordingly brought no 

evidence forward on the point. 

So far as I can gather from a careful search through all the laws, 

regulations, instructions, & c , comprised in Mr. Ongley's translation, 

and we have not been referred to any other authorities, I can find no 

evidence t h a t i t is necessary to register rights to water if they are not 

Gediks of a Vaqf, or that upon a mortgage or pledge of such rights, any 

formalities are laid down as being obligatory or necessary. I particularly 

wish to guard myself from being supposed to be deciding that the 

registration of such rights when they are apparently the adjuncts and 

results of an ownership of a Mulk channel or source, is not necessary, 

and all that I now take upon myself to say is, that, in my opinion, such 

rights standing alone do not require to be registered, nor do I think 

that if they are pledged, any formalities other than an agreement 

between the parties are necessary to evidence tha t fact. 

If therefore this view is correct, it seems to me on the evidence before 

us tha t under the document marked P. there is a still subsisting mortgage 

or pledge in favour of the Appellant on so much of the water rights as 

are represented by the kochan No. 93, the rest of them having been 

released from mortgage and disposed of by the Defendants by agreement 

between them and Mr. Akamas in 1882, and this appeal must be 

allowed. 

Assuming, however, that these water rights do in fact represent a 

share in the ownership of the channel or source from which they are 

derived, or are appurtenant as Gediks of the Chiftlik to the Musteghillat 
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Vaqfie also mortgaged, we will consider whether in the case before us Χ £ΪΛΜΗ Ε " 

all such formalities as were necessary have been carried out so as to ^-J-, 

preserve the rights of the Appellant as mortgagee. This must depend MEHMED 

greatly, initially, upon what is our opinion of the transaction in 1882. H J . M'OCSSA 

From the evidence I consider that the view taken by Mr. Jelajian was *• 

a correct one, and that what really occurred and what the parties APOSTOLIDES 

intended to carry out was a release on payment of its supposed value by AHD ΟΤΗΕ»> 

the mortgagors to the mortgagee of a part of one item of the property 

mortgaged, and not a release of the whole item and a supposed new 

mortgage of the part unsold by the mortgagor. 

Ϊ cannot however find, with careful research, that the law makes any 

provision for such a transaction, as it apparently, only contemplates the 

making of mortgages and the entire cancellation of mortgages of 

Mussaqafat and Musteghillat held in Ijaretein or even of any other 

kind of immoveable property. 

Article 15 of the Law concerning the procedure of Vaqfs Mussaqafat 

and Musteghillat, dated 9 Jemazi-ul-akhir, 1287, enacts that " the way 

" in which alienation definite and by mortgage should be carried out is 

" stated in this chapter; it is forbidden to execute it in any other way." 

Article 16 lays down that the conditions and procedure to enable 

Mussaqafat and Musteghillat to satisfy debt . . . . are defined in 

special laws. 

Those special laws appear to be the Laws numbered XV. and XVI. in 

Mr. Ongley's translation. 

Article 2 of No. XV. enacts that the method of mortgaging Arazi-

mevqoufe property (which includes Vaqf property of the description 

which in the latter part of my judgment I am assuming this to be) 

must be in accordance with Article 26 of the Tapu Law. 

I t is true that Article 3 of the Law concerning Mussaqafat and 

Musteghillat Mevqoufe held in Ijaretein. dated 4 Rejeb, 1292, states 

that the conditions and procedure detailing the system of feragh bil vefa 

(or mortgage) of such property will be fixed by special law, but so far 

as I can ascertain no such special laws other than those I have mentioned 

exist, or a t any rate were existing in 1882. 

Again Article 11 of the Instructions shewing the proceduie to be 

followed in the issue from the Defter Khaqani of title-deeds for 

Mussaqafat and Musteghillat Vaqfie in Constantinople and the pro­

vinces lays down that " all the events of Mussaqafat and Musteghillat 

" Mevqoufe, i.e. the alienation, inheritance and other procedure in 

" accordance with their special laws will be arranged and supervised 

" through the Defter Khaqani Officials." 
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^τπ\τ>ΙτΕ" ^ ' therefore, these water rights are appurtenant to Musteghillat, and 

^L are Gediks equivalent to Mussaqafat under Article 2 of the Law, dated 

MEHMED g Jemazi-nl-akhir, 1237, concerning the procedure of Vaqfs Mussaqafat 

H J . MOUSSA and Musteghillat. then the procedure to be followed on mortage should 
l'- be that laid down in Article 26 of the Tapu Law, and so far as I can 

APOSTOLIDES judge, the provisions of that Article were complied with on the original 

AND OTHERS m o r t g a g e of this property. The difference in procedure under Article 26 

of the Tapu Law and Article 16 of the Law of 1291, as to Emlak 

appears to be that under the former Article a declaration before the 

Medjliss seems to be necessary, while in the latter the procedure was 

not to be carried out without a Sheri 11am. In other respects the pro­

cedure appears to be practically the same in the Defter Khaqani. If 

therefore, I find that the Defter Khaqani had carried out its part, as I do, 

I should assume that the preliminary formalities had been complied with, 

consequently, if this property represents a share in the ownership of the 

channel or source, the provisions of Article 16 were complied with on 

the original mortgage presuming them to be applicable. 

Was it necessary then, presuming it to be either Gedik or Mulk, on a 

release of a portion of it, to make a fresh mortgage and carry out all the 

formalities again in order to bind that portion of the property not 

released? If I answer this question in the affirmative, it seems to me 

that I shall be adding a fresh restriction to the already formality-bound 

authority to deal with immoveable property which is not warranted by 

the law. 

I cannot think, therefore, that it was necessary to make a new mort­

gage on what was already mortgaged, although a part of it had been 

withdrawn by release. 

In order to sell a portion of the property described in No. 9 kochan 

it was considered necessary to cancel it and replace it by kochans for 

the two portions, one for the vendee and the other for the vendor and 

mortgagor. 

A note of the transaction was duly recorded on the back of the dupli­

cate certificate of mortgage, and the vendor's new kochan for the unsold 

portion handed to the mortgagee, and although that kochan is not 

recorded in the certificate of mortgage, that does not appear to be the 

fault of the mortgagee, and there is no doubt, to my mind, that the Land 

Registry Office Clerk at the time deemed that the property described in 

it was still under mortgage and intended the notes as evidence of it. 

So far as I can see, the Land Registry Office Clerk did what he 

thought necessary a t the time, in the absence of any express regulation 

on the point, to indicate that a portion of the mortgaged property was 
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released, while the rest was to be considered still under mortgage, and a S ? v L ? " 
I cannot doubt that if a note of the substance of the endorsement on JJ~> 
the back of p. 35 in the mortgage deeds book had appeared on the MEHMED 
certificate of search, which was produced on the original application of HJ . MOUSSA 
the Plaintiff, that the sale of this property would never have been „ v-

. . . , , , GEOBGHI 

ordered, and the point before us would never have arisen. APOSTOLIDES 
If, however, it was strictly necessary under the law that No. 93 should * 

be recorded in the mortgage certificate, and its duplicate in the Land 
Registry Office in the place of No. 9, the fact that it is not so lecoided 
is not the fault of the mortgagee but of the Laud Registry Office, and 
I am not aware that there is any limit of time within which it should 
bo recorded so as to prevent its being recorded now. The evidence 
shews that some fee was paid, and there is no evidence that all that was 
demanded at the time was not paid, or that the. mortgagee did not fulfill 
every obligation required of him. Are we then to make the Appellant 
suffer for an omission of a public department which, I am of opinion, 
may even now be rectified ( I think not: and for these reasons 1 hold 
that the property described under kochan No. 93 is still subject to the 
mortgage made in 1881, and ought not have been ordered to have been 
sold at the suit of the Plaintiffs. In my opinion, therefore, the order of 
the District Court ought to lie set aside, and in lieu thereof our order 
should be that the property in question be exempted from the order of 
the Greek Judge of the District Court and the sale (hereof under that 
order stayed. I think that the Plaintiffs should pay the costs of this 
appeal and in the Court below. 

Appeal allowed with costs. 


