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HorTGAGE—CANCELLATION—FR ELEASE 0¥ PART OF MORPGAGED PROPERTY-—
WATER  RIGHTS—LIvQar—Messagarar  aND  MUSTECHILLAT—(IEDIK-—REGIS.
TRATION—DRACTICE OF THE Lavyp  Recrstey  OpeitE-—PLEDGE—PRESCRLP-
TION—QUESTION OF FAUT RAISED 18 Apreal Coopr—Arr. 206, Tarr Law,
DATED 8 JEMAZI-UL-ARHIR, I275—AmT. 165, LAW C(OKCERNING PITLE-DREEDS
ISSUED BY TiHE DEFTER KilAQANT #OR SIMPLE EMCAK, DATED 28 RErep.
1201 —AnTs. 15, 16, LAaw cONCERRING THE CROCEDURE OF VagFs MUSSAQAFAT
AND MUSTEGHILLAT, DATED 9 JEMAZLOL-AKUIR, [1287—Aur. 2, Law cox-
CERNING CONDITIONS FIXING THE SECURING OF DEWF AFTER LEATIHE  RBY
AKAZI-MIRIE AND MEVQOUFE, aNu Mussagaear ann Musreeurunar VaQrerw,
DATED 23 RaMazadN, 1286—Law CONCERNING THE MORTGAGE OF PROPERTIES,
paTEDR 21 REB[-UL-ARNIR, 1287-—ART. 3, LAW CONCERNING MUSSAQAFAT AND
Musregminear Mevoours uveLt 43 DaRevels, oaten 4 Hedwe, 1292
ART. 11, IHSTRUCTIO.\'S SHEWING THE PRUCEDIRE TO NI FOLLOWED IN THE
$HSUN FROM THE DeErter KiHAQANI 0OF TITLE-DEEDS #OI MUSSAQAFAT AND
MusteasiniaT Vagrien oix CoNSTANTINOPLE AND 1N THE PROVINCES, DATRED
: N RERLTT-EVEL, 1203,

Defendants in 1881, duly mortyuged in the Lund Registry Office to Akomas one
quarter of an Jjurelcin Vagf Chiftlik and included in the parcels morfyaged were
7Y days of running water per wmonth wnder kochan Noo Lo e 1882, by agreement
between the marlgagors and weortgagee, 17 baurs ol of the 7Y days of raaning water
wng sold to u third purly, and kochen Noo Y s exchanged for (wo others; une of
which wns givea to the purchuser, und the other, wnder No. 93, for the balance of 6
days and 19 hours, in the nomes of the Defondunts, came inlo the possession of the
martgeagee.  Noo 93 wns nol enlered in the mortgage deed hook, tut on the back of
the prge containing the entry of the origined mortyage o aote was wede in the hoand.
writing of the Chief Clerk, to the offect ** that title-deed, No. 9, had Leen cancetled
“and a portion thereof had been sold to another person, and another kochan, had
* been iesued, No. 08, which took the place of kochan No. . and had been wortguged
*in leu thereof.”

On the morlgage certificele wn possession of the morigagee, was an endarsement o
the effect that the morlgage on No. Y wus roleased.  Ouw both the hook and duplicate
S
were e?tcior.semmts «s to fees uken and 1o be taken.

No évidence of any formal declaration before the Land Registry Office of cancel.
fotion~and re-morlgage was forthcoming, but it was clenr that the parlies fo the
morigage intended that the mortgage on the property deseribed in No. 93 should
continue,
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Hewe, recvrving the judyment of the District Court: that even if pari of the
property registered sudir Nee, W hened foon duly released from the mortgage imposed
on it Qn INSL, gt there is wothing du the law making it obligatory thel where o
petrt of o poreel of weaslguged progerty 38 relesed from the morlquge there shonld b
o forsad piloase of e kol peeedd and o formeal o mortgnge of e part which
te Ao menprin i aerlgage . aed et consquently, the propaty desciibed  under
bochonn Na, W3 wwus SUHE wulijeet $o the morigage, and conid pot Ioordered ta be sold
Sor Vo juddigsns et dobt of the Bigendunts the morlgngers, wpon o vimpls application
Jor tu arder for b il af ther Tuneesabic propeety e satisfoetivn of their joudg.
o kil e,

SEvRLE: Mt smider rightsl watess they snefudc or Deeolee the waenership Gx whoh

ur in peirt of souts cheandd or soaree, do il prgide to he registon .

QUary: if the weafir rights of o fjtetcin ORGSR are CGediks or appare
boutners cguiraliat g Mussagafol ond <abject bt sune ineidents as rgords
srfe wad portgage. Obiter dichon da Ofmpic Poeistiand v Prnayoli fefteri,
Vol LR p 2. dissented frowm,

Arpkat from the Distriet Court of Limasaol.

Laseeltes, A1, for the Appellants,

Fuscal Constantinides (with him Evanonttdes, for the Respondents.
The Defendants did not appear.

The facts and arguments sufliciently appear from the judgments.

Hurertixsgy, G, The Plaintilf having an unsatisfied judginernt
against the Defindant wished to Lave it exeeuted by sale of the Defend-
ant’s immoveable property, and obtained frowm the Land Registry Oflice
# cerlificate of seireh shewing that the Defendants were the registered
owners of (besides other property) eertain water vights: and upon ap-
plication to the Cowrt oblained an order for sale of the water rights
and other property.  The Defendants appeared on the hearing of the
application, and stated that the water rights were mortgaged to the
present Appellant: but ax the certificate of searchi did not shew this,
the Court, made the order fur sale,  The Appellant then applied to the
District Court, to have the order for gale set aside, or to have the water
rights exempied from the sale: the District Court refused the applica-
tion, and this appeal is from that refusal.

The evidence shews that on the 9th of February, 1831, the 1efend-
ants mortgaged to George Akamas certain land and water rights to
secure £570 advanced to them by him, with interest. The mortgage
was duly registered and the kochans for the mortgaged property, to-
gether with two certificates of mortgage, were delivered to Akamaa.
Amongsat the kochans was one numbered % which was for certain water
righta.
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The Applicant, Helene Jassonides, is the successor in title of the
mortgagee, Akamas.

In February, 1882, by agreement between the mortgagors and the

Ha. Moussa mortgagee, part of the mortgaged land and part of the water rights were

.
GEORGHI

sold to a third person. The kochan for the water rights (No. 9) was

ArosTOLIDES then delivered up by the mortgagee; a new kochan for the portion of

AND OTHERS

—_—

them sold was given to the purchaser; and a new kochan (No. 93) was
given for the balance, which kochan is in the possession of the morigagee,
the present Appellant.

No question arises about the land; but with regard to the unsold
portion of the water rights {described in kochan 93) the Plaintiff con-
tends that the mortgage was released by the transactions of February,
1882, whereas the Appellant contends that it was the intention of the
partiea that the mortgage should be kept alive, and that their intention
waa effectually carried out, and that the water rights described in kochan
93 are still subject to the mortgage.

There was no formal release or cancellation of the mortgage in the
books of the Land Registry Office, but kochan No. 9 was cancelled and
two new kochans issued in place of it, for the zold and the unsold portions
respectively; and on the entry of the mortgage in the mortgage registry
in the office there is a note in pencil, in Turkish, unsigned, but proved
10 be in the writing of Bessim Effendi, then Chief Clerk in the Office,
the trapslation of which is aa followa:

“ The title deed No. 9 for the water has been cancelled and a portion
“ thereof has been sold to another person, and another kochan has been
* issued, No. 93 of 20th February, 1882, which title deed takes the place
“ of the said title deed No. 9 and has been mortgaged in lien thereof,
“ 20th February, 1882. 13 p., cancelling fee has been taken.”

And on one of the two mortgage certificates in the mortgagee's posses-
gion there is a note, in whose writing we do not know, to this effect:

“ 53,000 mentioned in the body of this sened,

* 15,360 being payment against the sened,

‘ 37,640 dated February, 1881, No. 9, the mortgage is released.”

The only inference that 1 can draw on the question of the intention
of the parties at the time of the transactions of Februsry, 1882, is that
they intended to keep alive the mortgage on the unsold water rights,
and that the Land Registry Officer believed that to be their intention,
and meant to record it and carry it out in his books,

The Distriet Court held, however, that their intention eould not law-
fully be carried out without a new mortgage: the Court said, *‘ As the
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* new title deed Ne. 9 was issued and Bessim Effendi’s note ia to the
“ effect that that mortgage is discharged, we must consider the transac-
** tion to have besn a new mortgage, putting an end to the old registration,
‘ and we think that & new registration waa necessary and ought to have
“ been made under clanse 16,” {of the Law of 28 Rejeb, 1291.) But I
cannct find that Bessim Effendi’s note is to the effect stated by the
Distriet Court. He says that the title deed No. 9 hus been cancelled;
bat that is not the same thing as cancelling the mortgage on the property
for which that title deed was given; and his note goes pn to say that
title deed No. 93 has been mortgaged in lieu of No. 9; and, as he did
nothing more, ! infer that he thought that his note, coupled with the
possesgion of the new kochan by the mortgagee, wonld be sufficient. As
the Queen's Advocate said, it is not a kochan which is mortgaged, but the
property described in the kochan. Certain formalities are required by
law for the registration of a mortgage, and certain formalities are also
required for the release of & mortgage. The mortgage on the property
for which No. 9 was given was duly registered, but it was never duly
released; and the principal evidence that there was an intention to re-
leasa it as to part of the property is Bessim’s note, and that very note
also shews that the intention was alsc that the other part of the property
should still be subject to the mortgage. No doubt it was irregular for
Bessim to make his note in pencil and not to sign it, and perhaps he
may have meant to make afterwards some other more formal entries in
his books for the purpose of recording the transaction; but that was an
irregularity for which the mortgagee was not responsible.

The District Court, however, held, and it was also contended before us,
that the intention to keep alive the mortgage on the unsold water rights
could not be lawfully carried out without a new mortgage. If a pew
mortgage was necessary, then no doubt it must be carried out and re-
gistered in the manner prescribed by law for the making of mortgages.
But I cannot find dnything in the law to make it necessary, where a part
of mortgaged property is released from the mortgage, to have a formal
release of the whole property and a formal new mortgage of the part
which is to remain in mortgage. It is said to be the practice of the
Land Registry Office now to carry out such a transaction in that way,
and I assume that the office considers that to be the most convenient
way; but I do not kmow that that was the practice in 1882: and I have
not found anything in the law which forbids the cancellation of the
mortgage on part of the property leaving the mortgage on the remainder
unoancelled.

Tt was also argued for the respondenta that such water rights as these,
—a right to the running water from a certain eource or in & certain
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chanuel for 80 many days or hours each month,—are not capable of re-
gistration, and therefore cannot be mortgaged. This point was not
raised in the Court below. 1 know that such rights are constantly re-
gistered and | believe that they have generaily been treated, without
guestion, as capable of registration and requiring registration. But if
that practice is wrong (as to which [ express no opinion, though [ am
certainly not satisfied that it is wrong), and if these rights cannot be
mortgaged with the formalities required for mortgages of immoveable
property which is capable of registration, I know of no law which forbids
their heing wortgaged without those formalities.

Lastly, it was urged for the Respondent that the Applicant’s rights
under the mortgage are harred hy lapse of time, 15 years having expired
from the date of the mortgage before the application was made.  This
point was not taken in the Court below and | decline to allow it to be
taken now: fur it raises a question of fact upon which, if it had leen
raised at the hearing in the District Court., evidence might have been
given. [ should like to suy one thing, however, about the case which
was quoted hy Mr. Pascal in support of his contention that the written
acknowledgment signed by the mortgagors in 1585 does not prevent the
time running i against the mortgagees and that the 15 years should be
reckoned from the date of the ortgage und not from the dute of the
acknowledgment. The case is that of Olympia Peristiani, ¢. Panayoti
Lefteri, Cyprus Law Reports Vol. 111, p. 4. in which the Supreme Court
expresserd an opinion that the written acknowledgment referred toin Art,
1674 of the Mejellé must be un acknowledgment made after and not
before the period of prescription has expired.  All that was necessary
{or the decision 1 that case, and all that was in fued decided, was that,
part payment of the debt does not prevent the time running as against
the creditor; the guestion whether the acknowledgment referred to in
Art. 1674, must be made after the time has expired did not, so far as 1
can see from the report, arise in that case, and 1 should like to say that,
as ab present advised, 1 doubt the correctness of the opinion above
quoted.

In my judgment the mortgage on the water rights whick are des-
cribed in kochan No. 43 was never released sind they are still subject to
the mortgage; and the order of the District Court dismissing this ap-
plicution ought to be set aside, and an order made that the 6 days and
nights and 19 hours of water ordered to he sold by the order of the
District Court No. 421796, of the 24th March, 1897, be exempted from
the sale: unel that the Plaintiff pay the Appellant’s costs in the District
Court, {except those which the Appellant undertook or was ordered to
pay in any event), and the costs of this wppeal,
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MippLETOowm, J. . . . . . . . . . . . . . . .. .

Before discussing the main point, 1 will deal with the guestion of
prescription whieh I agree with the Queen's Advocate in thinking ought
not to he allowed to be raised at so late & period in the cuse.

This is really a question of fact which was not put forward in the
Court below, and if it had been, the Appellant wounld have heen entitled
to adduce evidence upon it. s this was not done, | do not consider
that the Respondent ought to be allowed to raise it in the Appeal Court.

As a member of the Court deciding the ease of Olvmpin Peristinm,
&c., v, Panayoti Lefteri, 1 would like to way that the judgment in that
cuse only decides that the comse of preseription is not interrupted by
part payment. That part of the judgment which appears to express the
opinion, that a written acknowledgment if dulv proved would not b
preseription iy obiter dictum founded. perhaps. on a nmusconception of
the mesning of the Greek text of the Mejellé resulting from the ubsence
of an existing translation into English,

We now come to the main question submitted to us, viz.: whether
the transaction which is evidenced by the notes und endorsements in the
books of the Land Registry Office, and on the certificate of mortgage
and the exchauge of No. § kochan for No. 83 has had the effect of
releaging the property registered under No. 93 from the mortgage which
was undoubtedly registered upon that propertv when it formed part of
the property registered under No. 9 kochan.

fn the first place, the property in question consists of the right of the
user of water for a certain o during a fixed peviod of the vear, aud
being incorporeal in its nature, it seems donbtful if it is capable of
alienation or mortgage apart from the land to which it is appurtenant.

It iz also clear. we think, that ot is property forming part of a
Mazbuta Vagf Chafthik hebl in [jaretein which had been made Mulk
previous to its dedieation in 1035 {see Vol. I., C.L.R., p. 50).

What then was the Jaw which regulated the procedure upon the mort-
gage, if such be possible, of incorporeal property appurtenant to such
a class of Vaqf property in 18821

It has Deen the practice, I believe, from my own experience, to
register in the books of the Land Registry Office ordinary rights to the
nser of water, and to carry ont transfers and register mortgages on them
as though they were substantive Mulk propeity, but whether this practice
was a universal custom peculiar to Cyprus I cannot say.

Looking at the preface to the Law of 238 Rejeb, 1291, concerning
title-deeds issued by the Defter Khaquui for simple Kmlak, only cor-
poreal property appears to be referred to. nor does that Law anywhere
20 far as | have studied it, refer to incorporeal property of uny kind,
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iu their arguments before us, Counsel seetn to have assumed that the
property in question is of such & nature as to require registration upon
its mortgage or alienation, and it is conceivable that if it is what is
known as a Gedik of the Chifthik, or if it is in fact corporeal, though
described as incorporeal, this tnay be the case, inasmuch as on the latter
hypothesis each apportionment of the right of user may involve a cor-
responding share in the channel or source by which and whence the
water is conveyed and derived. There is, however, no evidence of this
before us, and the only thing described in kochan No. 9 18 50 many days
of running water which can hardly be construed as anything but a
right to use the water during the period named.

We find ourselves, therefore, facing the following difficulties: we are
aware of a practice as to the registration of such property which may be a
custom to be given the force of law, but thut custom has not been proved.
The burden of proving the necessity of registration on a mortgage on
property of this character wagon the Respondents. They have, pechaps,
naturally assumed that it was neeessary, and accordingly brought no
evidence forward on the point.

So far as I can gather from & careful search through all the luws,
regulations, instructions, &c., comprised in Mr. Ongley’s translation,
and we have not been referred to any other authorities, I can find no
evidence that it (s necessary to register rights to water if they are not
Gediks of a Vagf, or that upon a mortgage or pledge of such rights, any
formalities are laid down as being obligatory or necessary. I particularly
wish to guard myself from being supposed to be deeciding that the
registration of such rights when they are apparently the adjuncts and
results of an ownership of a Mulk channel or source, is not necessary,
and all that I now take upon myself to say is, vhat, in my opinion, such
rights standing alone do not require to be registered, nor do 1 think
that if they are pledged, any formalities other than an agreement
hetween the partiez are necessary to evidence that fact.

1f therefore this view is correct, it seems to me on the evidence before
us that under the document marked P, there is a still subsisting mortguge
or pledge in favour of the Appellant on so much of the water rights as
are represented by the kochan No. 93, the rest of them having heen
released from mortgage and disposed of by the Defendants by agreement
hetween them and Mr. Akamas in 1882, and this appeal must be
allowed.

Assuming, however, that these water righte de in fact represent a
share in the ownership of the channel or source from which they sre
derived, or are appurtenant as Gediks of the Chiftlik to the Musteghillat



13

Vaqfié also mortgaged, we will consider whether in the case hefore us
all such formalities as were necessary have been carried out so as to
preserve the rights of the Appellant as mortgagee. This must depend
greatly, initially, upon what is our opinion of the transaction in 1882,
From the evidence I consider that the view taken by Mr. Jelajian was
a correct one, and that what really occurred and what the parties
intended to carry out was a release on payment of its supposed value by
the mortgagors to the mortgagee of a part of one item of the property
mortgaged, and not a release of the whole item and a supposed new
mortgage of the part unsold by the mortgagor.

1 cannot however find, with careful research, that the law makes any
provision for such a transaction, as it apparently, only contemplates the
making of mortgages and the entire cancellation of mortgages of
Mussaqafat and Musteghillat held in Tjuretein or even of any other
kind of immoveable property.

Article 15 of the Law concerning the procedure of Vaqfs Mussagafat
and Musteghillat, dated 9 Jemazi-ul-akhir, 1287, enacts that “ the way
“ in which alienation definite and by mortgage should be carried out is
“ stated in this chapter; it is forbidden to execute it in any other way.”

Article 16 lays down that the conditions and procedure to enable
Mussaqgafat and Musteghillat to satisfy debt . . . . are defined in
special laws.

Those special laws appear to be the Laws numbered XV. and XVL in
Mr. Ongley’s translation.

Article 2 of No. XV. cnacts that the method of mortgaging Arazi-
mevqoufé property (which includes Vaqf property of the deseription
which in the latter part of my judgment I am assuming this to be)
must be in accordance with Article 26 of the Tapu Law.

It is true that Article 3 of the Law concerning Mussaqafat and
Musteghillat Mevqoufé held in ljaretein. dated 4 Rejeb, 1292, states
thut the conditions and procedure detailing the system of feragh bil vefa
{or mortgage) of such property will be fixed by special law, but so far
as ] can aseertain no such special laws other than these I have mentioned
exist, or at any rate were existing in 1882,

Again Article 11 of the Instructions shewing the procedure to le
followed in the issue from the Defter Khaqani of title-deeds for
Mussaqafat and Musteghillat Vagfi¢ in Constantinople and the pro-
vinces lays down that * all the events of Mussaqafat and Musteghillat
* Mevqoufé, i.e. the alienation, inheritance and other procedure in
*“ accordance with their special laws will he arranged and supervised
* through the Defter Khaqani Officials,”
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If, therefore, these water rights are appurtenant to Musteghillat, and
are Gediks equivalent to Mussaqafat under Article 2 of the Law, dated
6 Jemazi-nl-akhir, 1237, concerning the procedure of Vaqfs Mussaqafat
and Musteghillat, then the procedure to be followed on mortage should
be that laid down in Article 26 of the Tapu Law, and so far as I can
judge, the provisions of that Article were complicd with on the original
mortgage of thiz property. The difference in procedure under Article 26
of the Tapu Law and Article 16 of the Law of 1291, as to Emlak
appeurs to be that under the foriner Article a deelaration before the
Medjliss seems to be necessary, while in the latter the procedure was
not to be carried out without a Sheri Ilam.  In other respects the pro-
cedure appears to be practically the same in the Defter Khaqani. If
therefore, I find that the Defter Khagani had carried out its part, as I do,
I should assume that the preliminary formalities had been complied with,
eongequently, if this property represents a share in the ownership of the
channel or source, the provisions of Article 16 were complied with on
the original mortgage preswming them to be applicable.

Wus it neceasary then, presuming it to be either Gedik or Mulk, on a
release of 4 portion of it, to make a fresh mortgage and carry out all the
formalities again in order to bind that portion of the property not
releagad? I T unswer this question in the affirmative, it seems to me
that 1 shall be adding a fresh restriction to the already formality-bound
authority 1o deal with immovealde property which is not warranted by
the law.

I cannot think, therefore, that it was necessary to inake a new mort-
gage on what was already mortgaged, although a part of it had been
withdrawn by release,

[n order to sell a portion of the property described in No. 9 kochan
it was congidered necessary to cancel it and replace it by kochans for
the twe portions, one for the vendee and the other for the vendor and
mortgagor.

A note of the transaction was duly recorded on the back of the dupli-
cate certificate of mortgage, and the vendor’s new kochan for the unsold
portion handed to the mortgager, and although that kochan is not
recordud in the certificate of mortgage, that does not appear to be the
fault of the mortgagee, and there is no doubt, to my mind, that the Land
Registry Office Clerk at the time deemed that the property deseribed in
it waas still under mortgage and intended the notes as evidence of it.

So far as 1 can see, the Land Registry Office Clerk did what he
thought necessary at the time, in the shsence of any express regulation
on the pwint, to indicate that a portion of the mortgaged property was
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released, while the rest was to be considered still under mortgage, and
I cannot doubt that if a note of the substance of the endorsement on
the back of p. 35 in the mortgage deeds book had appeared on the
certificate of search, which was produced on the original application of
the Plaintiff, that the sale of this property would never have been
vrdered, and the point before us would never have arisen.

I, however, it was strictly necessary under the law that No. 93 should
be recorded in the mortgage certificate, and its duplicate in the Land
Registry Office in the place of No. 9, the fact that it is not so 1ecorded
is not the fault of the mortgagee but of the Land Registry Office, and
I am not aware that there is any limit of time within which it shoeuld
be recorded so us to prevent its being recorded now. The evidence
shews that some fee was paid, and there is no evidence thas all that was
demanded ut the time was not paid, or that the mortgagee did not fulhill
every obligation required of him.  Are we then to muke the Appellant
suffer for an omission of u public department whicl, 1 am of opinion,
way even now be vectiied £ 1 thiuk not: and for these reasons 1 hold
that the property described under kochan No. 93 is still subject to the
mortgage made in 1851, and ought not have heen ordered to have been
sold at the suit of the Plaintiffs.  In my opinion, therefore. the vrder of
the District. Court. ought to he set aside. and in Heu thercof our order
ghould be that the property in question be exempled from the avder of
the Greek Judge of the District Court and the sale thereof under that
order stuyed. T think that the Pluintiffs should pay the costs of this
appeal and in the Court below.

Appeal allowed with costs.
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