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JOANNES KARAGEORGIADES, As PRESIDENT oF

THE Muwnicieal Commission oF LIMassoL, Plawntaff,
v
CHRISTODULQ HAJIPAVLOU & SONS, Defendants.

5TATUTORY DUTY, BREACH OFP—REMEDY—ACTION FOR DAMAGES FOR BREACH—
PENALTY FOR BREACH—MUNICIPALITY—THE WEIORING ANXD MEASURING Law
No IV or 1884—Tuep Wrignmo aNp Measormne Law No. XIV. or 1898

It 18 not unsversally irue that when a person w wnjured by another person's
breach of a statutory duty, or does not recerve some benefit which he would have
recenned of the duty had been performed, ke has a right lo recover damages from
the person who has farled lo perform the duty, whether the breack does or does not
grve auch right of action must depend upon the object and language of the particular
Law.

By the Wewghing and Measuring Law of 1898, all goods sold within the limuts
of a Mumcipahty of a nature and quanirly mentioned sn the Schedules thereto
must be wewghed by the Municrpal Wewgher, and fees are to be pavd therefore to the
Munscrpal Wergher by the wendor, end o s the duty of the vendor and purchaser
to tnform the Municipel Wegher that the goods are ready and require to be
weighed and measured on pan of a fine of £3

The Defendants sn some tuwenty wnstunces faled to observe thve duly, whereby the
Munserpal Commssion of Tamassol alleged thal they were deprived of fees to the
amount of £5 9s 2cp

The Plawmnbff brought an action clayming this amount as damages for the non
Julfilment on the part of the Defendants of thewr statutory duty

Herp that the object of the Law, as gathered from an examinahion of the Law
stself and s heslory, was to protect the public agammsl the use of false wewghts and
measures, and although some of the Mumcipalities, perhaps, do make a profit by
appropriating the fees payable lo thewr Weigher, yet 1t was no parl of the object
of the Law to enable them to do 20, and, therefore, the Plawntyff was not entrtled to
sue for damages on the ground that the Municipel Commusmon had been deprived
of a profit which ¥ would have mnde 1f the Defendanta had duly performed the
requirements of the Law.

Arpeal from the District Court of Limaasol

Lascelles, Q.A , for the Appellant

Economades for the Respondents

The facts and arguments sufficiently’appear from the judgment.

Judgment: Ths 13 an appesl by the Plaintiff from the judgment of
the District Court of Limassol dated the 12th of February, 1900, dis-

mssing the action
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The Plaintiff’s claim was for £5 9s. 2 c.p. a8 the weighing fees of
which the Defendants deprived the Plaintiff by not calling in the Muni-
cipa] Weigher. The defence was that, even if the Defendants had
broken the Law (which they denied), they were only liable to a fine and
were not liable to pay damages to the Muntcipality.

The Weighing and Measuring Law XIV. of 1898, enacts (s. 2).
that every Municipality shall keep weights and scales for weighing
goods; (a. 3}, that whenever a sale of goods of the kind and quantity
specified in the Schedule takes place within the limits of the Municipality,
or whenever such goods, the subject matter of any sale, are delivered or
to be delivered within those limits, they shall he weighed by the Muni-
cipal Weigher, to whom the vendor shall pay certain fees for the
weighing; and (s. 4), that whenever anv goods are required to be
weighed under this Law, “* it shall be the duty of the vendor or pur-
chaser "’ to inform the Municipality that they are ready and require to
be weighed, and to afford the Municipal Weigher every facility to enable
the weighing to take place; and that ““ any person contravening any of
“ the above provisions shall be guilty of an offence, and for every such
* offence shall be liable on conviction to a fine not exceeding £3.”

The Plaintiff alleged that the Defendants on twenty occasions in
Aungust and September, 1898, did not comply with this Law, and that
the Municipality of Limassol thus lost the fees which should have heen
paid by the Nefendants; and it is for those fees that the action is
brought.

The first issue settled was, ** is the Plaintiff able to bring this eivil
“ action, or is the remedy a criminal one under Law XII. of 1898%”
The Ihstrict Court decided this issue in favour of the Defendants and
dismissed the action without hearing any evidence. The reason they
gave for doing so was that ““ a civil action for damages, if allowable,
must be brought after criminal prosecution for the fine,”” and that in
this case there had been no prosecution. The reason is not a valid one;
for 8. 54 of the Cyprus Courts of Justice Order provides that *“ no civil
remedy which any person may have against any other person for any act
or omission shall be suspended or in any way affected by the fact that
such act or omission amounts to a eriminal offence.” The judgment
may, however, be supported on other grounds.

On the appeal it was argued for the Plaintiff that, assuming that the
Defendants did not comply with the Law, the Municipality suffered
damage through the Defendants’ non-compliance, and it is entitled to
sue the Defendants for that damage; that the Law creates a duty which
the Defendants did not perform, and which was intended for the benefit
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of the Municipality, and that the Municipality can therefore recover the
damage which it has suffered through that breach of duty. The Law
repealed the Weighing and Measuring Law of 1884, which did not compel
buyers and sellers, but only gives them the right, to have their goods
weighed by the Municipal Weigher; and the Plaintiff’s Advocate contends
that this Law of 1898, wag intended to revive in substance the old
rusumal or weighing tax which was abolished by the Law of 1894, so as
to provide a revenue for the Municipalities; he peinted out that the
Law only applies in places where there is a Municipality; that the
Municipalities do, in fact, earn a considerable revenue from these weigh-
ing fees, which revenue will be practically lost if the decision of the
Dissrict Court is upheld; that s. 10 empowers the High Commissioner
“ whenever it appears that the revenue of any Municipality is insufficient
*“ for the purposes to which it is applicable,” to increase the fees pre-
scribed in the Law to be taken on the weighing of caroubs; and he
contended that all this shews that, although one object of the Legisla-
ture may have been to protect sellers and buyers, the provision of a
revenue for the Municipalities was also an object. And if that was so,
the Legislature must have intended that Municipalities should be able
to sue for the fees which they lose when buyers and sellers fail to per-
form their duty under the Law, inasmuch as the fine imposed by Law
is no benefit to the Municipality, and there is no remedy provided in the
Law for the benefit of the Municipality.

In support of this view it was urged that the fine under the Law ia
inadequate; that on a large transaction the buyer and the seller might,
by not ealling in the Municipal Weigher, save a comparatively large fee
and only be liable to a fine of £3 each, With regard to this it is
enough to say that the fine is not so plainly inadequate as to furnish
any argument that the Legislature must have contemplated its being
supplemented by an action for damages; that in the present case the fine
to which the Defendants have made themselves liable, according to the
Plaintiff’s showing, amounta to £60, while the other party to the transac-
tione ig liahle for another £60, making a total of £120 in fines; whereas
the weighing fees only amount to £56 9s. 2 c.p.

It is not universally true that when a person is injured by another
person’s breach of a statutory duty, or does not receive some benefit
which be would have received if the duty had been performed, he has a
right. to recover damages from the person who has failed to perform the
duty. Tt is easy to think of cases in which it is clesr that there is no
such right. We can find nothing in the Ottoman Law to serve as a
guide in this matter; and we think, therefore, that we may rightly
adopt the principle acted upon in such cases by the English Coaurts,
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which is not s principle contained in any Law, but is merely & rule of
common sense; and this principle is, that whether the right exists or
not must be decided in each case by looking at the whole of the Statufe
and seeing its object and examining its language.

The Law of 1898 now in question was preceded by one of 1884,
which dealt with the same matter; but whereas that of 1884 left it
optional with buyers and sellers of goods to have them weighed or
measured by the Municipal Weigher, that of 1898 makes it compulsory
for them in certain cases to do so, on pain of a fine. Neither of the
Laws contains any preamble or recital of its object. Each of them
begins by requiring every Municipality to keep proper weights and
measures, and goes on to state what kind of goods may, or shall, be
weighed by the Municipal Weigher, The fees under the Law of 1898,
are to be paid to the Weigher, not to the Municipality: but s. 10 shews
that the Legislature in 1898, thought that the Municipality would really
get the henefit of the fees,

It is said, and we will assume it to be the fact, that the Municipalities
doearn considerable sums from the fees payable to the Municipal Weigher.
But we cannot see from the Law or from any circumstances known to
us that the object, or the principal object, or one of the objects, of the
Law was to provide a source of revenue for the Municipalities, to tax
buyers and sellers of goods for the benefit of the Municipalities. 8.10
geems at first sight to shew that that was one object of the Law; but
the introduction of this section is to some extent explained by the fact
that the fee prescribed by the Schedule for the weighing of caroubs is
only about half of the fee prescribed by the Law of 1884,

It seems to us, forming our opinion, as we are bound to do, from an
examination of the Law itself and its history, that the principal object
of this Law, ag of the Law of 1884, is shewn by the clauses which come
first, which impose on the Municipalities the duty of keeping proper
weights and measures: and we conclude from this that the object was
to protect the public, and particularly the farmer, against false weights
and megaures. And although some of the legislators who voted for the
Law may have heen partly influenced to do so by the belief that it
would be & good thing for the Municipalities; and aithough some of
the Municipalities perhaps do make a profit by appropriating the fees
payable to their weigher; yet we cannot find that it was any part of the
object of the Law to enable them to make this profit. Therefore the
Munpicipalities are not entitled to sue for damages on the ground that
they have been deprived of the profit which they wonld have made if
the Defendanta had duly performed the requirementa of the law.
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%%’{IC%I; - There is another reason why, in our opinion, this action could not

& succeed. The fees payable under this Law are payable to the Municipal

}"TI(]))\IT)L.F- Weigher, not to the Municipality. The Law says so expressly. There-
—~"" fore the Municipality could not sue for the fees even if the weighing
Ilot‘mi‘fs had been dope in the way prescribed in the Law., We may conjecture
ueoraiapes that the Legislature made a mistake and meant that the fees should be
c u- paid to the Municipality: hut the Law does not say so: and we are not
HRISTO- . ] \
poLo  the Legislature.
Hasrraviou . o :
& Sl:ms The judgment of the District Court must, therefore, be affirmed. and

—=  the Appellant must pay the costs of the appeal.

Appeal dismissed.



