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[SMITH, C.J. anp FISHER, Acmivg J.] SMITE, c.t.
SAVA HADJI KYRIAKO Plaintiff, FISHER,
AcTting J.

v. 1894,

St

THE PRINCIPAL FOREST OFFICER Defendant. Nov. 17.

FOREST LAND—DELIMITATION—PERSONS WHOSE RIGHTS ARE AF-
FECTED— CULTIVATION— REGISTRATION— MULE— ARAZI-MIRIE
— ARAZI-MEVAT— ARAZI-METROUKE— KHALI— Boz & KiraTon
—HIM. TuE SuULTAN AS SOVEREIGN—AS CALIPH—AS
A PRIVATE INDIVIDUAL—NULLUM TEMPUS OCOURRIT REGI
—PRESCRIPTION—BEIT-UL-MAL—TIMARS AND  ZIAMETS—
MurreziMs AND MUHASSILS—SERVITUDE  ( <3, —(CurTI-
VATION OF ARAZI-MEVAT WITHOUT PERMISSION—LAND DIS-
CLOSED BY THE RECEDING OF LAKES AND RIVER3—MaHLUL—
Tiur Woobs axp Fonmsts Onbrvavcs, 18379—Tree Woons
AND Forests DurimiTatioN ORDINANCE, 1881, Skcrions 1,
2.3 a¥p 8—Laxnp Conw, ArRTIeNER 2, 3, 5, 6, 60, 7R, 103 axp

___123—MgEJsrLLE, ARTICLES 1270, 127} AND 1272—REGULATIONS _
EEGARDING TAPU SENEDS, 7TH CHABAN, 1276, ARTICLE 5-—
Cyprus ConvexTION, JUNE 4TH, 1878.

The mere fact that land is cultivated does not afford any
obstacle to its delimitation as a State forest, unless the person
cultivating has some legal right to the possession of the land.

The cultivation of arazi-mevat without permission will not
give the cultivator a right to be registered. The right to
registration for land that was arazi-mevat, taken possession
of without the permission of the competent authority, cannot
be acquired by prescription.

Where a picce of land, strictly speaking, comes neither under
the definition of arazi-mevat, arazi-metrouké or arazi-mirié,
the regulations respecting that category of land, which it most
nearly resembles, are to be applied to it.

8. for a period of 16 years cultivated a piece of land without
interruption or objection on the part of the Government of
Cyprus. The evidence shewed that the Government, through
its agents, must have been aware that the land was being
cultivated. Tt was alleged by 8., and not denied on behalf of
the Government, that, prior to the Inglish Occupation, a
notice was issued by the Ottomnan Government that khali land
might be broken up and cultivated. The Government of
Cyprus, through its Forest Delimitation Commission, included
the land within the limits of a State forest as heing forest
land within the meaning of the Woods and Forests Delimitation
Ordinance, 1881.

Hero : That the invitation to cultivate given by the
Ottoman Goverument not having been negatived on behalf
of the Cyprus Government, must be taken to have been a
permission to cultivate, and that 8, was entitled to be regis-
tered as the posscssor of the land as arazi-mirié, and to have
the same excluded from the Government forest.

APPEAL from the District Court of Limassol,
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The action was brought under the provisions of Sections
8 and 9 of the Woods and Forests Delimitation Ordinance,
1881, claiming the exclusion of a piece of land at Akroteri
from the limits of the State forest.

The judgment of the District Court was to the following
effect.

The facts in this case are admitted, and are as follows :—

The plaintiff converted the land claimed to be excluded
from the delimitation into arable land 16 years ago, and
hag ever since cultivated it, but has no title-deed. H.I.M.
the Sultan has claimed this land amongst others as his
private property, and public notice was given in the village
that persons were not to cultivate it. It seems doubtful if
this land comes under the category of ** khali ’? or ¢ kiratch.”
The Land Law appears to favour the opening up of both
these categories of land, and converting them into arable
land even without permission. Article 193 says, “if any
‘ one has opened up and created into arable land any of this
‘ category, ” (khali or kiratch) ¢ without permission, the
¢ Tapu value of the place opened up by him shall be taken
“ from him, and a Tapu sened shall be given on its being
‘“transferred to him.” From this it would appear that
such person making khali or kiratch arable is entitled to
it even before period of prescription has run. “ The Tapu
value shall be taken from him " presumably means that he
becomes a debtor for that amount.

Section 5 of law of Tth Chaban, 1276, enacts that kirvatch
lands on being made arable are to be given gratis, but khali
shall be given by auetion, but Tapu value shall be paid for
the kiratch lands, if taken without permission. Section 8
of law 25th Ramazan, 1281 (9th February, 1280), is identical
with the above article. It would appear, therefore, the
law recognises the taking of such lands without permission,
and the person taking such land acquires a right to have
such land, and to obtain a sened on paying Tapu value.

Article 78 of the Land Law enacts that if a person has
possessed * arazi-mirié for 10 years without disturbance,
‘ his prescriptive right becomes proved, and, whether he
‘*“ has a title-deed or not, such land cannot be looked upon
‘““ as mahlul, but a new Tapu sened shall be given to him
¢ gratis. But if he admits such land was mahlul and he
“took it without right, no eonsideration will be paid to
‘¢ passage of time, but the land will be offered to him at
“its Tapu value, and if he refuses, it will be sold by auction,”
and in instructions concerning Tapu affairs it is laid down
that new title-deeds will be issued to persons “ who have
*no title-deed, but who have established their prescriptive
“right on account of having cultivated the land for 10
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“ years,” In action of Ibrakim Mehmet v. Hadji PanayouS\IlTH c.Jd.
Kosmo and others (Tth June, 1884), the Supreine Court state FISHER
that the word * tapulé ” is introduced into Article 20 ““in  Acmwe J.
“ contradistinction to Article 78 which gives a. person who has —=

“ had undisturbed possession for 10 years a right to land Sova B2
“ag against the Government . . . . Article 78 seems v.
“to suppose a case of a person acquiring by simple pos- PRT“E

“ yeggion for 10 years the legal right to possess as against ~ Fonger
‘ the Government, and we sec no reason why there should Orrces.
“be any distinetion in principle between w possession that  ——

“ gives a prescriptive title against the Government, and the

* possession which gives a title against a privateindividual.”

Article 78 says, “ without disturbanee.”” Can the fact of
notice being given in the village that persons were not to
cultivate, even if such notice was proved to have come to
the plaintiff’s knowledge, be said tie be & disturbance within
the meaning of that article? 1 think not; his possession
has not bheep—disturbed in any way. 1 think- the_anly —
disturbance contemplated is a disturbance by legal procedure
{as prescription is only stopped from running by a legal claim,
ebe,, Mejellé, Article 1660 et seq.) or a physical disturbance.

The Court are, therefore, of opinion that the plaintiff,
whatever category the land may be, has acquired certain
legal rights against the Government, Putling those rights
at the lowest, he has acquired the right to have the land
oftered to him at Tapu value, If this land were delimited
as a forest without objeetion the plaintiffil would lose his
legal right., Plainfiff has, therefore, o legal right to object
under Section 7 of Ordinance VII1. of 1881. Section 8
cxpressly states “ it shall be lawful for every person whose
“rights shall be affected by the delimitation to object.”
It does not state that only the owners by title-deed can
object, and certainly in thig case it would be a denial of
justice if it were held that only holders of title-deeds could
Object, us the defendant has expressly stated that he will
not give a title-deed to the plaintiff ; and to hold that,
because plaintiff has no title he cannot object, would be
allowing defendant to take advantage of his own wrong, as
the plaintifi is clearly entitled to bhave a title-deed.

There iz yet another question whether this land can be
delimited as a Staute forest under Ordinance VIIL. of 1881.
By the Ordinance * forest land i3 defined to be * all un-
* eultivated land bearing forest trees . . . . or which
*is ¢overed with scrub,” ete., and such forest land is held
to be a State forest, and by Seclion 5 it is only State
forests that can be delimited. Now, since 1878, or three
veurs before the passing of the Ordinance, this land was culti-
vated and had no forest trees or serub on it ; it was not, there-
fore, forest land and could not be delimited under that law,
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For these reasons I think judgment should be for plaintiff,
and that this land should be taken out of limits of the
State forest.

Judgment for plaintifi. No costs.

The defendant appealed.

Templer, Q.4., for the appellant.

The respondent was absent and unrepresented,
The facts and arguments sufficiently appear from the
judgments of the SBupreme and Distriet Courts.

Judgment :  Thisis an appeal on the part of the defendant
from a judgment of the District Conrt of Limassol, ordering
a piece of land, 20 donums in extent, to be excluded from
the Akroteri forest, which has been delimited as a State
forest under the provisions of the Woods and Forests
Delimitation Ordinance, 1881.

The facts of the case are very simple and appear to be
undisputed. At the settlement of issue the plaintiff alleged
that 15 or 16 years ago “in the Sultan’s time,”” he opened
a piece of khali land gituated at Akroteri. He further
alleged that notice was given that any one could open khali
land. These facts were not disputed on the part of the
defendant, but the sole allegation then made was that the
plaintiff had no right to the land. At the hearing of the
action the plaintifl gave evidence reiferating some of these
facts, and stating what crops he had sown on the land for
the past two years.

It was admiited for the defendant at the hearing that the
plaintiff had cultivated the land for 16 years, but it was
contended that he had not had undisturbed possession
‘ because the Sultan has claimed the land since the English,”
Evidence was called on the part of the defendant to show
that ten years ago notice had been given to the “ village * of
AXkroteri not to cultivate “ thisland,” as it was Sultan’s claim.

There is no evidence to show whether notice was ever
given to the plaintiff directly, that his cultivation of this
land, which presumably had been going on for five or six
years at the time when notices began to be sent to Akroteri
village, should cease, and the expression ‘ this land ” in
the Commissioner’s evidence, can hardly be meant to apply
speeifically to the piece the plaintiff was actually cultivating,
as the notice was given to Akroteri village. It is stated
that Bessim 1iif., who was, we belicve, an official in the
Land Registry Office, went every year fo sce if “it 7 was
cultivated, and as it is admitted that the plaintiff has
cultivated for 16 years, the oilicinls of the Land Registry
Office 2t Limassol were presumably aware of the cultivation
and took no steps either to stop the plaintiff’s cultivation,
or to warn bim that he cultivated at his own peril. The
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plaintiffl was not eross-examined as to whether he had had SMITH, C.Jy

or been made aware of the notice referred to.

The inference of fact that we should draw from this
evidence is, that the notices spoken of applied to new
cultivations to commence from the date of the first notice,
and not to cultivations which had been going on for some
years prior to that date. Tor, as Bessiln Eff. went every
year to see if lands were being cultivated, and must, there-
fore, have seen that this particular picce of land was being
cultivated year by year by the plaintiff, we think that notice
would specifically have been given to him that the Govern-
ment did not acquiesce in his cultivation, if for any
reason they desired to object to it,

On these facts the Court below has decided in favour of
fhe plaintiff’s claim, holding that he has aequired legal
rights against the Government and is, therefore, entitled to
object to the delimitation of this land as State forest under
Bection 8 of the FPorest Delimitution Ordinance, 1881, —

The Court also finds that this land being cultivated
land does not come within the definition of forest land con-
tained in the Ordinance and, therefore, could not be de-
limited,

With regard to this latter point, it appears to us that the
Ordinance contemplates that only such persons as have
“rights » shall be entitled to Ul)jﬁbt to the delimitation of
land as State forest : and, therefore, if a Forest Delimitation
Comumnission should 1nclutk w 1th1n the boundaries of a
State forest, land which does not fall within the definition
of forest land contained in the Ordinance, nobody, except
some person having “rights,” eould successfully maintain
an action for the exelusion of this land from & State forest,
If, for instance, a tract of mevat land on which there were
no forest trees and which was not covered with scrub or
brush-wood, were delimited as State forest, we do not see
how any person could object to its delimitation. 1In theory,
the land is the property of the Sultan, or, at the present
time, of the Government of Cyprus as representing the
Sultan, and if the Government choose to delimit it ug State
forest, we do not sce how it could be said that there is any
person whose rights were affected, and who could under
the Delimitation Ordinance claim to have that land excluded
from the delimitation. The Government could certainly
decline fo give permission to any person applying to culti-
vate arazi-mevat, and could, in our view of the law, stop
an unaubhorised person from cultivating, when the fact
was brought to their knowledge, unless that person had by
long cultivation acquired a right to compel the Government
to register him as the possessor—assuming that such a right
call be obtained, 2 point we shall discuss hereafter,
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A person who clears a piece of forest land without the
permission of the Land Registry Office officials who are
authorised to give consent to the clearing and cultivation
of uncultivated lands, would not, in our opinion, be able to
object to the inclusion of this piece of land within a State

.forest, by reason of the fact alone, that it was cultivated

land, and, therefore, not within the definition of forest land
contained in the Ordinance. To fake a case as an example,
we will assume that a short time before a Forest Delimitation
Commission arrived at a certain loecality, a person had
cleared and broken up a track of forest land without the
assent or knowledge of the Government or any Government
official : could it be held in that case, that the mere fact
that the land was cultivated rendered it necessary for the
Delimitation Commission to exclude it from the State forest,
even though forest trecs had been left growing upon it ?
We think not, and whether the land be arazi-mevat, which
does not fall within the definition of forest land, or whether
it be cultivated land we see nothing to prevent its delimi-
tation, unlessin the latter case some person bas acquired some
“right " to the land which is affected by the delimitation.

I we were to hold the reverse, we might be driven to this
position: Assuming the cultivation we spoke of had oceurred
subsequently to 1881, the person whe cultivated could have
obtained no right over the land according te Section 4 of
the Delimitation Ordinance of 1881, yet it could not be
delimited because it had been cultivated. 1t was forest
land at the date of the Ordinance, and ne one could acquire
any right in or over it, except under a grant or contract
made by or on behalf of the Government.

The question, therefore, narrows itsell to this, viz. : has
the plaintiff proved that his rights have been affected by
the inclusion of the land he claims within the boundaries
of a State forest. The rights mentioned in Section 8 of
the Ordinance must be rights capable of being legally
enforced. The right claimed by the plaintiff is a right to
possess and cultivate the piece of land he claims, and as the
legal right to possess land depends upon registration, the
question may be stated in this way : has the plaintiff proved
that he is entitled to be registered as the possessor of the
land he claims ¥ It is admitted that he is not actually
registered.

The first point to be considered with regard to the question
as to whether the pluintiff is entitled to be registered, is to
determine the category of land to which the pieee claimed
by the plaintiff belongs,

There is no evidence as to its exact sitvation, and the
Court helow were doubtful as to whether it was * khali or
kiratch  ; but there is nothing in the file of proceedings to
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show what led to the doubt, or to what category of land the SMITH c.J.

Court thought that this land should originally have been
assigned. We may observe that under Article 103 of the
Land Code * kiratch ™ iz one description of khali land.
The plaintiff himself alleged it to be ¢ khali,” probably
meaning land which had not been cultivated before, or
which bore no signs of having been cultivated. It was
suggested for the appeliant before us that this piece of land
was within such a distanee of the village of Akroter], asthat
the voice of a2 person calling from the village conld be heard
by a person at the land, and that it could not, therefore, be
mevat. There was no evidence that it ever was forest
within the meaning of the Delimitation Ordinance, or that
it ever had trees or bushes upon it, which might lead to the
conclusion that it was o forest to which the Ottoman Laws
or regutations repealed by the Woods and Forests Ordinance,
1879, would have applied.

It-appears-to us very diffienlt to-say to-what categoryof .

land this particular piece should be assigned. If is not
mulk, certainly, and it must, therefore, either be metrouksé,
arazi-mirié or mevat. It does not appear to us that it was
metrouké for, even if we assume that this piece of land could
be proved to be within 1! miles or half an hour from the
last house nearest to it of the village of Akroteri, we do not
think we conld, on that ground alone, hold it to be metrouké.
The definition of metrouké, in the Land Code, is lands which
are left or assigned to the use of the public or the inhabitants
of a town or village.

Article 1271 of the Mejellé defines metrouké lands as
those which, being in the neighbourhood of inhabited
places, are left to the inhabitants as pasture lands, threshing-
floors, and for wood-cutting purposes.

Article 1270 defines arazi-mevat much in the same words
as the definition contained in Article 6 of the Land Code,
and there may be a presumption that the lands extending
from the confines of a village to the spot where land begins
to assume the character of arazi-mevat is metrouké, but
we do not think that this presumption is & necessary one
and one which ¢could not be rebutted.

This construction, if adopted, would have this practical
inconvenience, that in case of a number of villages which
were situtate within a mile and a half of each other, the land
between wounld be metrouké, and it is possible that some
villages would have no cultivable lands at all, and the
inhabitants be compelled to go many miles before arriving
at arazi-mevat which, by permission of the Sultan, they
could turn into arazi-mirié and use for purposes of eulti-
vation. There are not a few places in Cyprus where, if
this construction be adopted, districts of some considerable
extent should, in theory, be metrouké, but which are zil
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many vears. Whatever may have been the case in the
early days of the Ottoman Timpire, when the rules of the
Sheri TLaw, on which the Land Code is largely founded,
were laid down, if it ever were really the case that lands
surrounding a village to the extent of a mile and a half on
every side were presumed to be arazi-metrouké, and, there-
fore, ineapable of possession and cultivation by an indivi-
dual, it seems to us that the presumption has in practice
long ceased to have any force.

To hold that all land surrounding a village to the extent
of a mile and a half on every side i% necesgarily metrouké
would be an unreasonable construction of the law, and onc
contradicted by general experience,

As metrouke, such land could not be bought or sold or
built upon : and we doubt whether there is any village in
Cyprus surronnded by metrouké lands to the extent of a
mile and a half on every side, aud, indeed, it is no uneom-
men thing to find cultivated lands extending right up to
the confines of a village. At some period or other these
Iands mnst have been metrouké within the meaning of
Article 1271 of the Mejellé, if it be held that ail land sur-
rounding a village to the extent of a mile and a half is
neceessarily metrouké. A reasonable construction of {he
Iaw, and one that we should adopt, would be that such
hnﬂs surrounding a village as are wsed in common by the
inhabitants as rhreslung-ﬂoorq or grazing grounds or places
for cutting fuel alone are metrouké.

We may observe that Article 5 of the Land Code defines
arazi-metrouké as places left to the public generally, such
as roads, and places left or assigned to the inhabitants of
a town or village generally. It does not say that all lands
surrounding a village to the extent of a4 mile and a half on
every side, are to be considered as left or assigned to the
inhabitants of that village.

There is no evidence in the ease before us that the land
claimed by the plaintiff in this action was ever metronkdé
within the meaning we attribute to the word : but, on the
contrary, the fact that the plaintiff has cnlsivated it for
16 wvears without opposition or comjpiaint on the part of
the other villagers of Akroteri, tends to show that it was
not land over which all had and enjoyed common rights,

If this land be, thercfore, neither mulk, as defined by
Article 2 of the lLand Code, nor metrouks, as defined by
Article d, it appears to us that it must either be mevat or
arazi-mirié.

Tf it he the faect that it is situate at a less distance than
half an hour from Akroteri, it would appear to be not
strictly within the definition of arazi-mevat, and it does not
appear to us to come within that of arazi-mirié as defined
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by Article 3. This article defines arazi-mirié as ‘“such SMITH C.J.
places as cultivated fields, pastures, ete., which have up to FISHER
the present been granted by the St’lte the servitude he- rerine J.
longing to the Beit-ul-mal, and which, when sales or rever- Sava Hs
sions took place were formerly possessed by permission of o0
the owners of Timars and Ziamets, who were considered v.

as the owners of the soil, i during o certain interval by ],m{gﬁ,“
the grants of Multezims and Muhassils, but, subscquently, ~ rorgsr
by reason of the abelition of these, they are up to the present  Orricer
possessed by the permission of the officer nppointed by the -
State,” ete,

Arazi-miri¢, in the opinion of the commentators of the
law, is land which, at the time of the Ottoman Conquest
of a country, was assignad {o the Beit-ul-mal, or land which
has been granted ouf since by the Sultan for purposes of
cultivation, on condition that the © servitude > vests in the
“Beil-ul-mal.  They alse lay down that lands which, whether
by becoming mahlul or in any other way, are left to the
Beit-ul-mal are arazi-mirié, meaning by *“ left to the Beit-
ul-mal,”” we suppose, lands of which the Beit-ul-mal has in
any way aequired the servitude.

It is not easy to define the meaning to be attributed to
the word translated ‘ servitude ’: but it includes the
obligation of the posscssor to pay an annual tax, and the
right of the Beit-ul-mal to take possession of land left un-
cultivated without lawful excuse, or which has become
mahlul owing to failure of heirs, and to re-grant the right of
possession to those having the right to Tapu on payment
of the Tapu value, or to seil the right of possession, on
failure of persons having the right of Tapu, to strangers,
by public auction,

The Land Code does in one article contemplate that
land, which in all probability has never been cultivated
before, may be arazi-mirié.  We refer {o Article 123, which
provides for the case where cultivable land comes into
exisfence, if we may use the phrase, owing to the receding
of the waters of lakez or rivers. Such land is treated as
arazi-mirié, and follows the same procedure as other arazi-
mirié. It is not cagy to gee why such land, assuming it in
other respects falls within fhe definition of arazi-mevat,
should not be 50 treated.

Uncultivated lands lying near to villages, 4.e., within
a mile and a half, do not, therefore, appear to us to be
strictly within the definition given in the law of arazi-mirié,
arazi-metrouké or arazi-mevat, but as they must be
governed by some regulations, we must apply to them those
provisions of the law which apply to that category of land
to which they come nearest, i.e., these applving to other
lands which have not before been cultivated—arazi-mevat,
or, possibly, arazi-mirié.
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We proceed, therefore, to enquire what rights the plaintiff
has acquired by reason of his cultivation and possession of
this land for the past 16 years, if the regulations respecting
arazi-mevat are to be applied to it.

Article 103 of the Land Code says that land of the category
of arazi-mevat can be opened np and created into arable
land by a person hfwing neced for it gratis with the permission
of the official, meaning an officer of the Land Rofn‘;t.ry Office,
and by the rognlatlom regarding Tapu seneds, kﬂ(,ha.n
is to be issped to him on payment of three pm.stros, cost of
paper, and one piastre, the clerk’s fee.

If any person has.cultivated land of this category without
permission, then he has to pay the Tapu value of the land.
Regnlation 5 of the regulations reqpecting Tapuseneds says :
“ As the opening up of ‘boz’'and * kiratch’lands ; and making
‘“them into arable lands, is dependent on gettmg ‘per-
“ mission from the Government, ag stated in Article 103
“of the Land Code, land which has been opened up and
“made into cultivated -land, withont getting permission
“from Government after the publication of the said law,
¢ shall be conferred on the owner on payment of the Tapu
“ value at the time of seizure and cultivation ; but that,
“if without excuse, the owner does not come within six
“months and pay the Tapu value, as stated above, and
“ agk for a kochan,in that case it shall be conferred on him
“ on payment of the present Tapu value.” It is pot casy
to say exactly what is the meaning of * boz ” and “kiratch ":
both words mean, according to Redhouse’s dictionary,
rough sterile land, and they probably mean rough un-
cultivated land. The judgment of the District Court, as
we read it, lays down the proposition that the mere culti-
vation of arazi-mevat gives the cultivator a right to call
upon the Government to register him as the owner. This
is a very wide proposition, and wounld appear to involve
this, viz. : that a man who cultivates arazi-mevat without
the permission or knowledge of the owner, the Sultan, or,
in Cyprus, the Island Government, can thereby convert
the land into arazi-mirié, and force the Government to
register him as the possessor, even although his enltivation
would have been objected to had it been known, and even
although the land be required by the Government for some

other purpose.

Mevat land is in the Ottoman Empire, we believe, in
theory, the property of the Sultan as Caliph ; and in Cyprus,
since the Convention of the 4th June, 1878, by which the
Tsland was assigned to be occupied and administered by
England, such land must be regarded as vested in Her
Majesty’s Government ag representing the Sultan,”
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The persons to whom possession of such land is granted, smm cJ.

are in the same position as tenants with fixity of tenure
their possession being subject to a condition, viz. that
they will cultivate the land. To hold that a person by
eultivation, without the assent or knowledge of the Govern-
ment, is entitled to force the Government to recognise him
a8 a tenant, is to place a limitation upon its powers which
would place it in 5 worse position even than if it were a
private owner. In our opinion Article 103 when it says
“if a person cultivate this land and turn it into arable
“land there is taken from him the Tapu wvalue of the
‘““land, it isgranted to him and a Tapu sened given to him,”
does not mean that the Government is bound to grant the
possession of the land to him, but may do so. The Govern-
ment might, as owner of the land, object to its being broken
up and cnltivated, and we do not, therefore, think that the
Guvertiment is bound to recognise a enliivation which has

~—taken place without-its-knowledge. _It is to_the interest of

the Government, undoubtedly, that as much land as is
susceptible of cultivation should be brought under culti-
vation, as the individuval cultivator, the community, and
the Government are all thereby benefited, and in ordinary
cages, no difficulty would be made in granting for its Tapu
value arazi-mevat which had been broken up and eultivated
without permission ; but in those cases in which the land so
broken up without permission is required for purposes
beneficial to the community at large, there is nothing in
the mere faet that it had been cultivated which would
disentitle the Government to refuse to grant the possession
of the land to the person who had cultivated without
obtaining permission to do so. Article 1272 of the Mejellé
appears to contemplate that the Sultan may, if he chooses,
grant the land as mulk ; if the true principle of the law be
that mevat land in the Ottoman dominions is the property
of the Sultan ag Caliph, which he may grant to individuals,
ag their absolute property (mulk) or on condition that they
cultivate it, that the persons in the latter case only obtain
a right to possession on fulfilment of that condition, and
that on their decease those of their heirs who are defined
by the law are entitled to the possession on the same con-
dition, and that failing those heirs the land may be acquired
EE their relations, or failing them by strangers, on the
yment of the Tapu value, and that persons o whom
pgesessi(m of land is thus ¢oneceded, are in the position of
ts, then it appears to us that on principle the Sultan
Government of Cyprus, as representing him, cannot
ke, mpclled without his or its consent to accept a person
g_s\t Jant, merely owing to the fact that this person has
kaeﬁ\p and cultivated arazi-mevat,
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We proceed, therefore, to enquire in the next place
whether the plaintiff by reason of his cultivation for the
past 16 years has acquired any rights against the Sultan
or the Government as representing him. The question
at once arises as to whether a person by continuous culti-
vation of land that was arazi-mevat can acquire a pres-
criptive title against the Sultan or the Government, of
Cyprus. Article 103 of the Land Code, after defining what
ts arazi-mevat, and stating that this category of land can
be cultivated gratis, on condition that the * servitude
shall belong to the Beit-ul-mal, goes on to say that * all
“ other provisions of the law concerning other cultivated
““lands are applicable to land of this category also.” The
article then goes on to deal with lands which have been
granted and have not been cultivated, and lands which have
been cultivated without permission. Does the law, when it
says that all other regulations applying to other cultivated
lands are applicable to lands of * this category also,” mean
that these regulations apply to arazi-mevat that has been
cultivated, or only to arazi-mevat that has been cultivated
by permission of the official ? The strict construction of
the sentence, that the regulations applying to other culti-
vated land apply to land of this category also, would be
that these regulations apply to arazi-mevat, but itis obvions
that they cannot do so until arazi-mevat is cultivated,

One of the regulations rcgarding cultivated land is, that
if & person take possession of and cultivate, for 10 years,
land which has become mahlul, ke acquires a right to the
possession against the State, and is entitled to be registered
as the possessor without pwm;, the Tapu value. T, then,
the paragraph of Article 103 of the Tiand Law we have
quoted above means that the regulations concerning other
cultivated lands apply to all arazi-mevat that has been
cultivated, whether it has been so cultivated with or without
permission, the plaintiff in this case has obtained a pres-
criptive right as against the State to be registered gratis
ag the possessor of this land by reason of his cultivation for
16 years. But it appears to us that the true construction
to be placed upon Article 103 is, that arazi-mevat can be
granted to those persons who have need of it by permission
of the ofticial, and that when so granted, the regulations
applicable to other cultivated land are to be applied to it.

If the iaw intended that these regulations were to be
applied also to the case of arazi-mevat that has been cuhid-
vated without permission, we should have expected that
would have said 5o explicitly : but, far from this, we 'fhd
that after saying that arazi- mev‘mt. can be tunnd ntg
cultivated Jand with the permissicn of the official, ar thabf{
all the regulations of the law as to cultivated (r: d- gre

A ’
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applicable to lands of this category also, the article of the SMITH C.J.
law goes on o deal with the case of a person who has obtained FISHER
permission to cultivate but neglects to do o0, hefore referrmg Acting J,
to the case where persons cultivate w1thout permission, Sava H
Had fhe law intended that the provision as to the appli- K‘:;m';
cability of the regulations concerning other cultivated lands v.
should apply to lands cultivated without permission, we p o8
should have expeeted to find the provision inserted at the ~ Forgsr
end of the article and worded so as to make it clear that it OFFrcer.
was intended to apply to hoth cases where arazi-mevat was '——
cultivated with and without permission. Inserted, as it is,
in the middle of the article and immediately after the pro-
vision dealing with the cultivation, by permission, of arazi-
mevat, the strong presumption is that the words relating
to the applicability of the provisions of the law with regard
to other cultivaied lands are intended to apply to the case
with which the law has just been deading. If this be the
~ true consiruciivn of the article, then it appears that the law -
has designedly made the provisions which apply to arazi-
mirié, apply also to arazi-mevat cultivated by permission,
and has designedly omitted to make these provisions appli-
cable to arazi-mevat cultivated without permission; in
other words, arazi-mevat eultivated without permission
cannot be regarded as arazi-mirié ; if cultivated with per-
mission, it is 80 regarded.

It may be said that there is no distinetion between the
case where mahlul land is cultivated for ten years, and the ,
right. of the cultivator to be registered is acquired by pres-
cription, the right of the State to the Tapu value being
barred, and the case where arazi-mevatis cultivated without
permission. On consideration, we think that the distinction
is this: in the case of land which has become mahlul the
prescription dealt with in Article 78 of the Land Code is a
prescriptive right against the Beit-ul-mal which loses its
right to receive the Tapu value of the land,

With regard to arazi-mevat it is, in the eye of the law,
the property of the Sultan as C ahph, andis,in the Ottoman
Empire, granted by him genecrally on (,ondltlon that the
“servitnde ” (50, belongs to the Beit-ul-mal or public
treasury, though, as we have already mentioned, it appears
from Article 1272 of the Mecjellé, the Sultan might, if
hg chose, grant the land as mulk. It may well be that

mtentlon of the law is that as against the Sultan, the

iph, preseription will not run, though it does, as prov1ded
jcle 78, againgt the Beit-ul-mal.  Nullum tempus
.. In the case where a person cultivates arazi-
out permission there can be no preseriptive
ired againgt the Beit-ul-mal or the State, inas-
cordance with the views of those jurists whose
een adopted in Turkey, the permission of

H2
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mevat becoming arazi-mirié : that is to say, arazi-mevat
cannot, by the mere fact of eultivation alone, for, however,
tong a period of time, acquire the character of arazi-mirié,
inasmuch as one essential condition, the permission of the
Sultan, us Caliph, to its eultivation has not been obtained :
and, if this is so, then there can be no guestion of preseriptive
rights having been obtained as against the State or Beit-
ul-mal, 08 the right of the State or Beit-ul-mal to demand
and reccive the Tapu value of the land does not come into
existence until the consent of the Sultan to the land being
converted into arazi-mirié has been signified.

If the Sultan could grant arazi-mevat either as mulk or
asg arazi-mirié, and if we assume that a person by cultivation
could acquire a preseriptive right to the possession of
arazi-mevat which he has cultivated without permission,
would it be open to him to contend that he had acquired
a right to the land as mulk if he possesses and cultivates it
for 15 years ¥ If the land might have been granted to him
either as mulk or arazi, and if by possession and cultivation
for 10 years he is entitled to be registered for the land as
arazi, he might just as well, if he possesses and cultivates
for 15 years, claim to be entitled to be registered for the
land as mulk. This would involve this absurdity : that
after the lapse of 10 years’ cultivation, the land wounld be
arazi-mirié, and that after anether five years’ cultivation,
land that was arazi-mirié would become mulk, But no
one can turn arazi-mirié into mulk without the express
permission of the Sovereign, and hence this result would
be impossible. This difficulty of aseertaining what rights
a cultivator without permission of arazi-mirié acquires is
another argument against holding that he acquires any
rights of possession at all

If we tarn to the law on prescription contained in the
Mejellé, we find nothing to lead to the coneclusion that
prescriptive rights can be acquired by the possession of
arazi-mevat.

The law deals with the preseriptive rights that may be
obtained as regards arazi-mirié, or mulk, but is entirely
gilent as to the possibility of any rights being acquired by
the cultivation of arazi-mevat, and, in our opinion, the law
did not contemplate that any such prescriptive rights can
be acquired.

If our view of the theory of the ownership of arazi-#ey
be correct, that is to say, that it is vested in the Syftép“as

(4
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or the State, and is silent as to the acquisition of any rights
being aequired by the cultivation of arazi-mevat, and when
we find that it would be impossible to define what rights
a person could obtain by cultivation of arazi-mevat, if it
were admitted that he could acquire any, we are driven to
the conclusion that no prescriptive rights can be acquired
by the cultivation of arazi-mevat without permission,

The theory of the law that arazi-mevat is the property of
the Sultan ag Caliph, and is not the property of the State, is
apt to become obscured owing to the fact that under the
Land Code the permissicn to cultivate on condition that
the land becomes arazi-mirié is given by the official of the
Defter Khané, the department which has the control of
arazi-mirié properties. It might thus appear that mevat
lands were, in theory, the property of the State to the same
extent ag arazi-mirié : buf the view of those commentators,
whose words we have had an opportunity of consulting,
is that, at the time of the Ottoman Conguest, lands that
were nnewltivated,—or whoze owners were unknown—are
regarded as booty which belongs to the Caliph as the
successor of the Prophet. The Sultan has, by distinet
legislative enactment in Article 103 of the Land Code,
empowered his officials——meaning, we have no doubt, the
officials of the Land Registry Department—to consent to
arazi-mevat being eonverted into arazi-mirié, bnt we think
it necessary to hold that this consent is given by them as
representing the Sultan as Caliph, to whom all arazi-mevat,
in theory, belongs, and not in their capacity as representing
the State or the Beit-ul-mal.

We have, therefore, come to the conclusion that no rights
are acquired by cultivation without permission of arazi-
mevat.

We, therefore, decide that the mere fact that land is
cultivated does not afford any obstacle to its delimitation
ag State forest, unless the person cultivating has some legal
right to the possession of the land, that the mere cultivation
of arazi-mevat, without permission, will not give the
cultivator a right to be registered, and that the right to
registration for land that was arazi-mevat cannot be
acquired by prescription ; and we, therefore, think that
Re judgment of the District Court cannot be supported
B the grounds on which it proceeded, if the regulations

@ rding mevat are to be applied to this piece of land.
R ppears to us, however, that the facts admitted at the
ent of issue and proved in the case, are sufficient
iy us in coming to the conclusion that the judgment
Mo this piece of land to be excluded from the State
rrect, if it is to be regarded as governed by the
PO the law regulating arazi-mevat. The plaintiff

dpliout any contradiction, that a notice was

SMITH, C.J.
&

FISHER,
Acting J.
Sava Ha.
KYRIAEO
v,
TeE
PrINCIPAL
Foresrt
QFFICER.



102

SMITH, C.J. issued that anyone might brcak up khali land, that prior

&
FISHER,
AcTiNg J,
Sava Ha.
K¥RI1AkO

”,
THE
PRINCIPAL
FOREsT
OFFICER.

to the English Occapation he did break up the land, and
has cultivated it ever since without disturbance.

The statement as to the notice is rather vague, but we
think that we ave justified in assuming that the meaning
is, that a notice was issued by or on the part of the Ottoman
authorities. Had the plaintiff’s allegation been denied,
e would have been obliged to prove that such a notiee
was, in fact, issued, but it was admitted ; and, considering
that tor a period of 16 years the plaintiff’s cultivation has
heen allowed to countinue without interruption, in spite of
the faet that the Commissioner, who is the head of the
Land Registry Oftice of the district, has for the last ten
years sent a person each vear to the land to sce if it was
cultivated, and the latter must have been aware that this
piece claimed by the plaintiff was being cultivated, we
come to the conelusion that the invitation to cullivate
must be taken to be a permission to cultivate, and that the
plaintiff is entitled to be registered as the possessor of this
land, and is entitled to have it excluded from the limits of
the State forest.

It may be a question, too, whether when arazi-mevat is
cultivated for a long period of time with the knowledge of
thoge officials whose duty it would be to stop the cultivation,
if the Government of Cyvprus intended {o object to it, the
Government must not be held to have acquiesced in the
cultivation and impliedly to have given permission for its
cultivation ; but it is not necessary for us to decide the
point now.

1f, however, the regulations applying to arazi-mevat
cannot properly be applied to this piece of land, and it
should be treated as though it were arazi-mirié, the following
considerations arise, The only fact known fo us about
this land is, that according to the plaintiff’s statement, it
was khali 16 years ago, the meaning of which, as we have
before stated, we understand to be that it then bhore nosigns
of cultivation. The only theory on which, according to
our view, this land can be regarded as arazi-miri¢, is on
the assumption that it is mahlul, and if it be considered as
mahlul, then it appears to us that the plaintiff, by virtue
of 10 vears’ undisturbed posscssion and cultivation, Las
acquired under Article 78 a prescriptive right, and is
entitled to a kochan gratis.

There are cases mentioned in the law in which lands are
presumed to be mahlui, which appear to us to be mueh
stronger than the present case. We refer (o the easeg
mentioned in Article 123 where cultivable land isbrought
to light owing to the receding of the waters of dakes, gnd
rivers which have existed as such ab antiquo. The arlicle
provides that such lands are to be put up to suction and
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sold to the highest bidder, and the procedure relating to SMITH cJd.
other arazi-mirié is {0 be applied to them. It seems clear FISHER
from the words of this article that such land is not regarded acmxe J.
as arazi-mevat, as might have been anticipated, assuming, ¢ 75
at all events, that it happened to be at the required distance Kyriaxo
from an inhabited place ; as, in the first place, the law itself v
does not say so, and, in the second place, it contemplates pyivee,s
that the land shall not, like arazi-mevat, be given gratis to  Foresr
the person applying for permission to cultivate it. The OFFICEs.
commentators on the Land Code, to whose works we have
access, all agree in the conclusion that such land is not
regarded as arazi-mevat. Two of fthem say specifically
that it is presumed to be mahlul, and that the regulations
applicable to arazi-miri¢ which has become mahlul are
applicable to these lands also. One says that whilst,
according to the Sheri, such lands were regarded as mevatg,
now, under Article 123 of the Land Code, they cannot he
cultivated, meaning in the same way as arazi-mevai, that
is, gratis, on permission being given. On this point, then,
the Land Code would appear not Lo have followed the Sheri.

It is not eagy to sce why such lands should be regarded
as mahlul. As by the hypothesis the rivers and lakes have
existed in that condition ab antiquo, the probability of their
beds having ever been cultivated is so remote as to amount
practically to an impossibility. It does not appear fo be
because the lakes and rivers arve regarded as the property
of the State, and that, therefore, their beds may be regarded
as arazi-miri¢, because, according to the DMejellé, large
lakes and rivers are regarded as cemmon property. The
Mejellé, after stating that, amongst other things, water is
common to all and that all men are joint owners of it, goes
on to say that the large lakes and rivers are common to all,
and, therefore, their waters the properiy of all. I such
lakes and rivers are considered as land covered by water,
the inference should be that, as the water is {he property
of all men, the land under it is the property of all men; and
there is nothing in the law to show how it comes about
that the enltivable land under the water is to be regarded
as land the servitude of whieh belong to the Beit-ul-mal,

Here, iherefore, we find a case of cultivable land which,
in all prolmblllty, has never been cultivated regarded by
tho law as pure mahlnl, and subjected to the regulations
p cribed in Article 60 of the Land Code 1ogard1ng such
ul that is to say, it is put up for sale by auction and
session given to the highest bidder, It seems to us,
othe'r regulations refrardlng mahlul lands would
ble a]so, and including that one mentioned in
4" “which enables a person by possession and culti-
vation ', dt the right of the Beit-ul-mal to the Tapu

value ofrtha\,
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SMITH,CJ  If, in such cases as those we have alluded to, lands are
FIS};‘[‘ER. presumed to be mabln}, it seems to us very reasonable
Acmize J. to hold that cultivable land which appears to be neither

——

Sava Hy. Mulk nor metrouké, would be presumed to be mahlul also.

‘Kyruaxo  We have considered whether the reason why the lands
Tae  Mentioned in Article 123 are to be regarded as mahlul and
Prixcrear 1Ot a5 mevat, may not be because the lands are said in that
(}’,‘;‘,‘ﬁiﬁ article to be cultivable, and whether some distinction is
" meant to be drawn between cultivable lands and arazi-
mevat., It is difficult to say how the distinetion could be
drawn, as arazi-mevat is regarded as capable of cultivation :
for it may be granted for the purposes of cultivation.
There is no means lzid down by the law of determining
what is meant by cultivable land as distinet from mevat;
but if this is the reason for the cultivable land mentioned
in Article 123 being regarded as mahlul, it scems to us that
the same presumption may be made as vegards all caltivable
land, and that the piece of land in dispute in this action
having been, ar a matter of fact, cultivated for 16 years,

must be cultivable and presumed to be mahlul,

We, therefore, come to the conclusion that, if the piece
of land c¢laimed by the plainsiff in this action is {0 be re-
garded as arazi-miri¢, it must be conridered ag mublul
subjected to the same regulations as apply to mablul, and
that in this case also the plaintiff is entitled to have the
land excluded from the State forest.

There remains only one eireumstance to be mentioned.

It was alleged at the hearing of this action that the
plaintiff’s possession eould not be regarded as undisturbed,
inasmuch as the Sultan had claimed it ** gince the English,”
meaning, we presume, the English Occupation.,

No evidence was given as to what the Sultan’s claim is, or
how or when it was acquired or made, and the Sultan’s
claims are not matters of which the Courts have judicial
cognizance. But, assuming that the Sultan has claimed
this piece of land, it appears t¢ us that his claim must be
that he is entitled as a private individual to the possession
of the land, as, since the Convention of 1878, it appears to us
impossible that he could claim gud Caliph, or as the head 12
the Ottoman State, any sovereign rights over the lands
Cyprns. No claim is put forward in the Court by on
behalf of the Sultan to the possession of this piece of
and whatever may be the rights as between the
regarded as a private individual, and the plaintiff, i
to us that, on the evidence before the Court, t
has succeeded in establishing that this is lJand
is entitled to be registered as againgl the 9

Appeal diemissed.



