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PR IVY COUNCIL. J.C.* 
1893 

PARAPANO AND OTHERS Defendants, w~" 
v Nov. 30. 

Dec. 1. 
HAPPAZ AND OTHERS Plaintiffs. — 
On appeal from the Supreme Court of Cyprus. 

LAW OF CYPRUS—HATTI HUMAIOUN OF 1856—LAW OF 11TH APRIL, 
1884—LAW OF MARRIAGE—LEGITIMACY—ROMAN CATHOLIC 
OTTOMAN SUBJECTS. 

HELD : That by the law of Cyprus the legitimacy of a 
Roman Catholic Ottoman subject is to be ascertained by 
applying the Canon Law of the Roman Catholic Church. 

HELD : That by the Canon Law the infant appellants had 
been legitimated subsequent to their birth by the marriage 
of their parents authorised by Papal dispensation. 

HELD : That by the Hatti Humaloun of 1856 and the Cyprus 
Statute Law of 11th April, 1884-, succession is regulated by 

_creed, and, accordingly, the right to inherit in this case follows __ 
from the establishment of legitimacy. 

APPEAL of the defendants from a decree of the Supreme 
Court (April 30th, 1892), reversing a decree of the Distr ict 
Judge of Larnaca (March 21st, 1891). 

The facts of the case are reported in Vol. I I . , C.L.R., p . 33, 

Mayne, for the appellants, contended t ha t the Supreme 
Court took an erroneous view of the Mohammedan Law. As 
regards the doctrine t ha t the recognition of the children < 
only raised a rebuttable presumption of a prior marriage, 
i t would in most eases destroy the effect of recognition and 
render i t useless. Recognition where i t is allowable and 
has any effect a t all, constitutes by force of Mohammedan 
Law legitimacy and is not merely evidence of it. 

Fur ther the doctrine is erroneous tha t recognition is in
applicable in the case of children procreated by fornication. 
That is unlawful and prohibited. The offspring of concu
binage may be legitimated by recognition. I t is in fact 
to such cases tha t tin; doctrine of recognition applies, since 
no recognition is necessary where marriage can be estab
lished. 

Bu t i t was contended t ha t inasmuch as this was a suit 
between Christians, relating to marriage and legitimacy, 
and to the r ights of inheri tance dependent thereon, i t 
ought not to have been decided according to Mohammedan 
Law a t all, but by the Canon Law of the church to which the 
parties belong. The Court below regarded i t as settled 
law t ha t a marriage of any of its infidel subjects celebrated 
in accordance with the rites of their own church will be 
regarded as valid by a Mohammedan power. See on this 

* Present: Lord Watson, Lord Hobhouse, Lord Macnaghten, Lord Shand 
and Sir Richard Couch. 
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J.c. point the preface to the Hedaya and to Baillie's Mohammedan 
PARAPANO Law. The Court, however, held, t ha t the legal consequences 

AND OTHERS of the marriage are not necessarily to be governed by the 
HAPPAZ ^ Q W °^ t n e c l l u r c n · I* w a s contended tha t if the Moslem 

AND OTHERS. Law recognised the validity of the marriage in this case, i t 
— will also recognise its effect in giving legitimacy to the 

children of the married pa i r in such a way as the Canon Law 
recognises i t . Except where a Mohammedan was a par ty 
to a marriage or affected by it, the rule of the Mohammedan 
Law appears to have been to t reat a Christian marriage 
with all i ts results and incidents as something with which 
the law of the Koran had nothing to do. I t , a t all events, 
lay on those who asserted the contrary view to shew tha t the 
claim to legitimacy in this case was founded on a principle 
repugnant to the Mohammedan Law. So far from tha t being 
the case, the Mohammedan doctrine of legitimacy by recogni
tion involved the same principle of retrospective legitimacy 
as allowed by the Canon Law. I t was also contended, t ha t 
when the followers of Mohammed conquered countries which 
possessed a settled law, an established religion, and an 
organised priesthood, their policy had always been to leave 
the subject race in the full enjoyment of their own law and 
religion, except for purposes of government and revenue. 
,This policy was fully recognised by the Ottoman Power in 
all i ts public acts and legislation. If the parties were 
Mohammedan instead of Christian, their legitimacy was 
equally well established. 

[Reference was made to Grady's Hamil ton 's Hedaya, 
p . xiv. ; Baillie's Digest of the Sunni Law, pp. 142, 169, 
179 ; Hertzlet 's Map of Europe by Treaty ii . , pp . 1002, 
1243.] 

The respondents d id not appear . 

1894. The judgment of their Lordships was delivered by Lord 
Feh- 10- Hobhousc. 

The contest in this case relates to the inheritance of one 
Peppo Happaz , who died on the 4th J une , 1889. The 
defendants, now appellants, are his widow and children, 
who claim the whole estate. The plaintiffs, now respon
dents , who have not appeared in this appeal, are collateral 
relatives of Peppo. They admit t ha t the widow is entitled 
to one-third of the estate, bu t claim (.lie o ther two-thirds 
for themselves on the ground tha t the children are ille
gi t imate. That claim is made under the rules of Moham
medan Law. Peppo was, and his relatives are, Christians, 
and members of the Roman Catholic Church. The District 
Court dismissed the suit. The Supreme Court on appeal 
decreed the plaintiffs' claim, except t ha t they gave partial 
effect to a gift made by Peppo to his children two days 
before his death . 
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In the year 1879, the widow Eudoxia, then a single J.c. 
woman, and with child by Peppo, went to live in his house, PA^IPANO 
and she lived with him there till his death. While there AND OTHKRS 
she gave b i r th to the four infant defendants, the youngest H

 v~ 
of whom, Rosa, was born on the 6th August, .1886. After- AND OTHERS. 
wards Peppo wished t(l marry Eudoxia, with the. double — 
object of l iving in a more orderly manner, and of making 
his children legitimate. Eudoxia was a member of the 
Greek Church, and a dispensation was necessary for Peppo 
to marry her. This was granted out of the Pa t r iarchate 
office in Larnaca on the 3rd January , 1888 ; and on the 
same day Peppo was married to Eudoxia by his parish 
priest. The dispensation takes notice of his intention to 
legitimate the issue, and the marriage certificate s tates 
t ha t a formal recognition of them then took place. When 
Peppo was on his death-bed, on the 26th May, 1890, he 
made another formal recognition of his children in the 
presence of witnesses, and declared t ha t they should be 
his heirs. Possibly this was done the bet ter to satisfy t he 
requirements of Mohammedan Law, so tha t whichever law 
was found to apply to his case, his wishes might prevail. 
At all events he did what he could to make his children 
legitimate. 

The first step in the contest is to find out what is the law 
applicable to the case : the Christian or the Mohammedan. 
In the language of the Cyprus Courts of Justice Order, 1882, 
Section 3, Ot toman Law means the law which was in force 
in Cyprus on the 13th Ju ly , 1878, and an Ottoman action 
means one in which the defendants are Ottoman subjects. 
By Section 23 the Court in an Ot toman action is to apply 
Ottoman Law as from t ime to t ime altered and moditied 
by Cyprus S ta tu te Law. The only S ta tute Law bearing 
upon this point is t ha t of the 11th April, 1884, " To amend 
the Law relating to inheri tance and Succession." By 
Section 16 of t ha t law i t is provided t ha t the property of 
the deceased shall devolve on all his legitimate children. 
That seems to narrow the contest down to the one point of 
legitimacy. If legitimacy is proved, tin; right to succession 
follows. By what law then is the legitimacy of a Christian 
Ottoman subject in Cyprus to be ascertained 1 By Christian 
Law or by Mohammedan Law % 

The Courts below have both applied Mohammedan Law to 
the case, though they have differed in their views of t ha t 
law. Their Lordships will now assign their reasons for 
thinking tha t the Christian Law applies. And they will 
first consider how the question would s tand independently 
of the Hatt i Humaioun of 1856. 

When the Turks conquered Cyprus, t ha t island had been 
for nearly four centuries in the hands of adherents of 
the Lat in Church. The conquerors did not enforce all 
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J.C Mohammedan usages on their Ciiriscian subjects, bu t they 
PARAPANO allowed non-Mussulman sects to be governed by their own 

AND OTHERS laws in divers mat ters connected with religion and domestic 
v- life. Among such matters are marriage, divorce, alimony, 

AND OTHERS, and dower. Now if the s tatus of husband and wife among 
Christians is determined by reference to Christian Law, i t 
is not difficult to suppose tha t the s ta tus of their children 
as regards legitimacy may be determined by the same law. 
I t is a ma t t e r of well-known history that the Catholic 
priesthood claimed to t reat the sacrament of marriage and 
i ts incidents as matters appertaining to religion and as 
subject to ecclesiastical jurisdiction, and tha t these claims 
were the subject of much controversy in England, where 
the lay powers rejected the canonical doctrine of legitima
tion by subsequent marriage. The Christian view of this 
question in Cyprus can hardly be doubted, though, of course, 
the Turkish view might be different. 

Upon this po in t the learned Judges below say " We feel 
" t ha t i t is extremely improbable tha t the Ot toman Govern-
" ment should have consented to confer on i ts Christian 
" subjects any larger privileges with regard to the legiti-
" mising of children than belong to i t s Moslem subjects." 
Their Lordships cannot follow the remark. 

In the first place the privileges claimed for Christians 
are not larger. They happen to t ake in the case which the 
learned Judges a re discussing, and which they hold tha t 
the Mohammedan Law would exclude, viz.: the ease of a child 
born in zina. On the other hand the Christian Law will not 
allow of any legitimation except by marriage of the parents, 
whereas the Mohammedan Law gives the father much greater 
l iberty of action. I t is difficult to predicate of ei ther law 
t ha t i t gives larger privileges than the other. They are 
quite different. 

In the second place, if any inference may be drawn from 
the policy of one set of Mohammedan conquerors to t ha t of 
another, the policy of the conquerors of Ind ia is a t variance 
with wha t the learned Judges think to be probable. During 
the period of their rule, as a t the present t ime, there has been 
such wide l iberty for each religious community to follow 
i ts own laws in pr ivate affairs, t ha t i t may almost be said 
t h a t terr i tor ial law has not existed there except for mat ters 
of Supreme Government, such as the collection of revenue, 
the main tenance of order, the administration of justice 
between persons of different sects, and so forth. 

Their Lordships have been referred to a passage from 
Hamil ton 's Introduction to the Hedaya in which this 
policy i s s ta ted :— 

" Many centuries have elapsed since the Mussulman 
" conquerors of I nd i a established in i t , together with their 
11 religion and general maxims of government, the practice 
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" of their courts of justice. From that period the Mussul- J-C. 
" man Code has been the standard of judicial determination PAB7pAN0 
" throughout those countries of India which were subju- AND OTHERS 
" gated by the Mohammedan princes, and have since **· 
" remained under their dominion. In one particular indeed AND OTHER». 
" the conduct of the conquerors materially differed from — 
" what has been generally considered in Europe (how un-
" justly will appear from many passages in this work) as 
" an invariable principle of all Mussulman governments ; 
" namely, a rigid and undeviating adherence to their own 
" law, not only with respect to themselves, but also with 
" respect to all who were subject to their dominion. In all 
" spiritual matters, those who submitted were allowed to 
"follow the dictates of their own faith, and were even 
" protected in points of which, with respect to a Mussidman, 
" the law would take no cognizance. In other particulars 
i : indeed of a temporal nature, they were considered as 
"•having bound themselves to pay obedience to the ordi-
" nances of the law, and were of course constrained to ~~ 
" submit to its decrees. Hence the Hindoos enjoyed under 
" the Mussulman government a complete indulgence with 
"regard to the rites and ceremonies of their religion, as 
" well as with respect to the various privileges and im-
" munities, personal and collateral, involved in that singular 
" compound of allegory and superstition. In matters of 
"property, on the contrary, and in all other temporal 
" concerns (but more especially in the criminal jurisdiction), • 
" t he Mussulman Law gave the rule of decision, excepting 
" where both parties were Hindoos, in which case the point 
" was referred to the judgment of the Pundits or Hindoo 
" Lawyers." 

Of course this is not any exact statement of the law, but 
it serves to show that there is nothing improbable in sup
posing that when Mohammedans conquered territories in
habited the people of another creed supported by strong 
religious organisations, they smoothed their way by leaving 
important local and personal usages to a great extent un
disturbed. Such was certainly the policy of Mohammed II . 
in the 15th century, and probably Selim II. acted on the 
same principles in the 16th. What are the precise usages 
so left undisturbed, is matter for enquiry in each country. 

The solemn edict of the 3rd November, 1839, which is 
referred to in subsequent discussions as a sort of Turkish 
Magna Charta, usually under the name of the Act of 
Gul-Hane', is not at all specific on this point. I t is rather 
concerned with asserting the equality of Ottoman subjects 
in various matters, and the authority of Courts of law. 
But during the disturbance caused by the Crimean War, 
the Christian powers put pressure on the Sublime Porte 
to give greater security to its Christian subjects ; and this 
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J-C. action, after long discussion, resulted in the H a t t i Huma'ioun 
PARU-ΛΝΟ o i tne 38th February, 1856. Before s ta t ing the special 

AND OTHERS provisions of t h a t law, i t is of some importance to see what 
HAPPAZ w a s t l i e opinion of Ottoman authorit ies as to the then 

AND OTHERS, existing position of the Christians. 

On the 13th May, 1855, Aali Pasha, the Grand Vizier, 
wrote a memorandum which was circulated to the several 
Powers concerned, and which contains the following pas
sages : — 

" C o s t l ibrement an moment meme dc la conquete dans 
" la p lenitude de la plus cntierc autori te que les Sultans 
" iideles an sentiment de I'lnimanite" et a 1'esprit memo de 
" PIslamisme, out accorde aux Chretiens de 1'Empire 
" Ot toman leurs premiers privileges . . . . 

" Les Patr iarchats . . . . reunissent un tel faiseeau 
" de droits civils et religieux que Pon peut vraiment dire 
" qu'a la reserve dc l 'autoritc politique, que le Gouverne-
" ment Musulman exerce seul, les Chretiens sont plutot 
" administres, juges, et diriges par une autori te Chretienne 
" que Musulmane. Cos t volontairement sans y etre 
" aiiiones par aucune consideration que celle de leurs 
" duvoirs de Souvcrains, que les Sultans out etabli un tel 
" e tat de choses, qui n'a jamais etc serieusement com-
" p r o m t s . " 

Such passages in a despatch must not be taken as exact 
s tatements of law. Hut their Lordships may be sure that 
in so critical a discussion the Grand Vizier would be well 
advised, and t h a t his despatch represents t h a t which 
s tatesmen, and probably lawyers, considered to be the 
true position of Christian subjects. I t speaks of the privi
leges of Christians as being in accordance with the very 
spirit of islam, and goes on to say t h a t they are civil 
right.s as well as religious, and to describe them in terms 
not very different from those which their Lordships have 
just been using with reference to I n d i a . 

In this s ta te of affairs the H a t t i Huma'ioun of J 856 was 
promulgated. The original is in French, a copy of which 
was handed by b'uad Pasha to Lord Stratford de liedcliife, 
and was laid before the Houses of Parliament with an official 
English t ranslat ion. Their Lordships remark this, because 
the version given in the book of Aristarehi Bey, entitled 
" T h e Legislation Ot tomane," is ineorrcct. They quote 
from the oificial Fnglish translation furni-hed to them from 
the Foreign Office. 

The document refers to t h e Act of Gul-Haiic, and con
firms and consolidates the guarantees there given. It also 
confirms and maintains all privileges and immunities 
granted by the Sultan's ancestors ab antique and at 
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subsequent dates to Christians and non-Mussulmans, and J-C. 
declares that the powers conceded to the Christian Patriarchs PARA^ANO 
and Bishops by Mohammed II . and his successors shall be AND OTHERS 
made to harmonise with the new position of affairs. Then v-
follow a number of provisions for the purpose of carrying AND 0THERs. 
these intentions into effect. The passages which bear 
specially on the point now under consideration are as 
follows :— 

" All commercial, correctional, and criminal suits between 
" Mussulmans and Christian or other non-Mussulman 
" subjects, or between Christian or other non-Mussulmans 
" of different sects, shall be referred to Mixed Tribunals . . 

" Suits relating to civil affairs shall continue to be publicly 
" tried, according to the laws and regulations, before the 
" Mixed Provincial Councils, in the presence of the Governor 
" and Judge of the place. Special civil proceedings, such 
" as those relating to successions or others of that kind, 
" between subjects of the same Christian or other non-
" Mussulman faith, may, at the request of the parties, be 
" sent before the Councils of the Patriarchs or of the 
" communities." 

This seems to their Lordships to do away with such 
doubts as may have previously existed. It is said by the 
learned Judges below that the Hatti Humaioun does not 
apply, because the Patriarch is only to be called in at the 
request of the parties. But that remark hardly meets the 
force of the argument. The question to be decided is one 
relating to the history of the Turkish Conquest of Cyprus, 
and to the policy adopted by the conquerors. What 
disputes arising between Christians did the Turks permit 
to be governed by Christian Law ? The Hatti Humaioun 
does not profess to give any larger privileges in this respect 
than had been given ab antiqtio. The important purpose 
it performs is to provide machinery for giving practical 
effect to those privileges. One of its provisions is the 
introduction of the Ecclesiastical Superior of the parties 
in certain processes. That is to take place at the request 
of the parties. But it is not implied that the law applicable 
to those processes is changed by the Hatti Humaioun 
itself, or that it can be changed at the will of the parties. 
I t seems to their Lordships the just inference that the chief 
of a Christian community is a permissible Judge, because 
the process to be decided is one of Christian Law with which 
he is conversant. And questions of succession are selected 
as an illustration of such processes. 

if the conclusion requires strengthening, corroboration 
is to be found in ministerial and legal acts subsequent to 
the llafti Humaioun. 
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J-C. On the 15th May, 1867, Fuad Pasha, the Turkish Minister 
PARTPANO *° r Foreign Affairs, addressed a minute on the subject of 

AND OTHERS the Hatti Humaioun to the representatives of the Sublime 
HA

K- Porte at London, Paris, Vienna, Berlin, St. Petersburg, and 
AND OTHERS. Florence. A copy will be found in the " Legislation Otto-

mane," Vol. I I . , p. 24. I t is written in French, of which 
their Lordships will attempt a translation. I t commences 
by referring to the Hatti Humaioun as the confirmation 
and the development of Hie Act of Gul-Hano. Then 
follows a very full and exhaustive statement of the motives 
and effect of the Hatti Humaioun, in which there occur 
the following passages :— 

" The privileges and immunities granted ab antiquo to 
" non-Mussulman communities have ever been respected, 
" and no complaint has arisen to mark any encroachment 
" on the spiritual rights of the chiefs of those communities. 
" The Imperial Government has done more. Whenever 
" the Councils of these communities have manifested a wish 
" in the sense of an extension of their prerogatives, it has 
" met them generously, and has favoured the adoption of 
" such measures and regulations as are best calculated to 
"place their spiritual jurisdiction in harmony with new 
" manners, institutions and needs. 

* * * * * * 
"As for suits which depend upon religious laws, and 

"which by their nature can only interest Mussulmans 
" among themselves or Christians among themselves, such 
" suits shall be brought before the jurisdiction of the Sheriff 
" (sio) for Mussulmans, and before the ecclesiastical juris-
" diction of the community for Christians; which special 
" tribunals are governed by their own peculiar laws and 
" regulations." 

From those passages their Lordships infer: first, that 
the Ottoman Government expected the Hatti Humaioun 
to be construed, where doubtful, in a sense favourable to 
the privileges of non-Mussulmans ; and, secondly, that 
when the chief of a religious community had jurisdiction 
it was assumed he would administer the law of his own 
community. 

Again, in the law of 1884 before referred to, Section 8 
runs as follows : " If after inheriting any property the 
" heir changes his religious creed, the property so inherited 
" shall devolve upon his heir at his death in accordance 
" with the law regulating the inheritance of persons pro-
" fessing the creed professed by him at the time of his 
" death." That section proceeds upon facts which are not 
the facts of the present case, but it involves the principle 
that succession is regulated by creed. The law does not 
apply to the property of deceased Mohammedans. 
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The conclusion is t h a t the succession in this case is J . c 
governed by the Canon Law, under which the infant de- P A J ^ N Q 
fendants are clearly legitimate. Taking this view, their AND OTHERS 
Lordships are relieved from considering a question which *£p 

has given some trouble in England, v iz . : the question A N D OTHERS. 
whether the r ight to inherit follows from the establishment 
of legitimacy, because the right to inherit is clearly dealt 
with by the H a t t i Humaioun and the law of 1884. They are 
also relieved from considering any question of Mohammedan 
Law, or the effect to be given to the deed of gift. I n their 
opinion the Supreme Court shoidd have dismissed the 
appeal, and they will now humbly advise Her Majesty to 
make a decree to that effect. They do not th ink i t r ight 
to disturb the directions of the Courts below as to costs, 
but they are of opinion t h a t the respondents should pay 
the costs of this appeal. 

— Appeal-allowed, - — - — ~ 

[SMITH, C.J. AND MTDDLETON, J.] SMITH, C.J. 

P B T E O K A M B E R I A N Plaintiff, MIDDLE 
•"' TON, J . 

V- 1895. 

H A D J I ΥΑΝΈ1 K O U S E T H Defendant. j^T&. 

PRACTICE—ORDER ON REFERENCE TO REFEREES—ARBITRATION— 
POWER OF COURT—ORDER XXII., RULES OF COURT, 1886— 
CLAUSE 37 OF THE CYPRUS COURTS OF JUSTICE ORDER, 1882. 

In making an order of reference of matters of account in 
dispute in an action to referees under Rule 1 of Order XXII. 
of the Rules of Court, 1886, the Court has not power in the 
first instance to name the referees to whom the matters in 
dispute are to be referred. 

A P P E A L from the Distr ict Court of Nicosia. 

This was an action in which the plaintiff claimed the 
rendering of an account by the defendant, or in the alter
native the sum of £400, alleged to have been deposited as 
capital by the plaintiff in a partnership business which had 
existed between the part ies and was dissolved in August, 
1894. 

Upon the case coming on for the settlement of issues, 
counsel on both sides agreed t h a t i t was advisable t h a t the 
accounts in dispute should be referred to some persons 
agreed on by the parties, but disagreed as to their selection, 
number and powers. 

The President, before whom the case for the sett lement 
of issues came, adjourned the case before the full Court 
who, purport ing to act under Rule 1 of Order X X I I . of the 
Rules of Court, 1886, made an order appointing two persons 


