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CHIUSTOS KAPODTSTRIA, Appellant, 

o. 
PKTRAKIS A. PETRLDES, Respondent. 

(Criminal Appeal No. 2120). 

Criminal Procedure—Criminal Procedure Law, Cap. 14, section 87— 
Trial of accused in his absence—Presence of accused necessary 
when charge serious—Warrant of arrest to issue. 

In Niazi Ahmed v. The Police (1952) 19 C.L.R. 127, at 
page 128, the Supreme Court expressed the opinion that 
" Courts of Summary Jurisdiction in exercising their power 
under section 87 of the Criminal Procedure Law to convict 
a person in his absence should not exercise that power where 
the charge involves the stigma of dishonesty and would be 
normally punishable by imprisonment rather than fine. We 
consider that in these circumstances Courts of Summary 
Jurisdiction should issue a Bench warrant and bring up the 
accused before determining the case." 

Percuriam : " We would now go further and say that in any 
case of a serious nature which would be normally punishable 
by imprisonment rather than fine, Courts should not exercise a 
power to try the accused in his absence but should issue a 
warrant for his arrest in accordance with law to bring up the 
accused before determining the case." 

Appeal allowed. 

Convictions set aside. 

Cases referred to : 
Ahmed v. The Police (1952) 19 C.L.R. 127. 

Appeal against conviction. 

The appellant was convicted a t the Special Court in 
Nicosia on the 11th September, 1957, of assault occasioning 
actual bodily harm and of common assault (Case No. 1582/ 
57) for which he was sentenced by Ellison, Special Justice, 
to one year and 4 months ' imprisonment respectively, both 
sentences to run concurrently. 

X. -Demetriades^ioT_ the appellant. 
A. C. Ivdianos for the respondent. ~ 

The facts sufficiently appear in the judgment of the 
Court which was delivered by : 

BOURKE C.J. : The appellant was convicted of two 
offences, namely, assault occasioning actual bodily harm 
to one Petrakis Petrides contrary to section 237 of the 
Criminal Code, and with common assault upon the same 
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person contrary to section 236 of the Criminal Code. He 
was sentenced to one year's imprisonment on the first count 
and to four months' imprisonment on the second count. 
The offence charged in the second count was, however, and 
as is fully conceded, clearly in the alternative. 

The record of the proceedings is extremely sketchy and 
we would draw attention to the need for taking a clear 
and full note that will indicate what has transpired at 
a trial. The ease came on for hearing on 1st July, 1957. 
There is no entry to show who appeared or whether the 
appellant was present. The only note on record for that 
date is—" Pleas both counts not guilty. Hearing fixed 
12th July, 1957." We have before us the uncontradicted 
affidavits of the appellant and his advocate, Mr. Soteriades, 
who appeared at the trial, to the effect that though the 
appellant was present he was not arraigned in accordance 
with the provisions of section 01 of the Criminal Procedure 
Eaw, but his advocate was heard to plead to the charges. 
I t was not :a casein- which-any."' special direction V,.·. had 
beeirlgiven in· th6'jjummofnsoT:to whieihotheιfirsti.proviso 
to section 44 (1) of the£hirama)Praeeduro :Jjaw|had)bcen 
made to apply 

Th*¥B>ap^ears'ion^thie;Teco-riiifor:ithe!dafceito,iwhicli.;the 
case'Wag'ftdjOurnedfoE'h'earii^thafo&itherl&th:J-u^yij -1957, 
the1 «u t r^J^i Adj.'-'sineiidie^i in iSeptembfcrvif (»ot.j.before 
I'Bfch'JJuWV'lDiW·'! Itidoesuiiotjiappearvwhe.tber.'ithui-iiacties 
were before the Courti-on that'OOcaaioify bMfcjtpDe&uiiiably 
they were. The next entry was for the,,.13$h §,e,ptember, 
1957,, and reads "Accused absenf. Duly served.''Court 
told Mr. Indianos (who appeared foV^he^TOSe'ctoVJVould 
proceed in case." Evidence was then: liteardi^Qf «tihiei 
prosecution, thetfrpHeJt^til^tn^it^fiGl'ar^^is.ab^^no. I t 
appears that the appellant and his advocate attended the 
Court at 10 o'clock in the morning •lwtpii5iadgniea4 ifaedA 
thenhfoefiJi fgtfo-apiinfi^.,}^ ipfl&Jje^.wa^-ma^e-i&#$ ;rej(Kjted 
ajid:*hiHi*kc;fltfY^ate f p « ( ^ 
tiim.'.Of.'Seiibenoq. 

' Jire^ra&ibl^i^ft .tJfyi»gc.fih [̂fiase11

,iA:..iî e! a p s e i i t & ^ j ^ f 
appellant the Court below, ^μρρ^Γίβή,^Οί,^ρ^,μι^^Γ,^^ 
provisions of section. 87 (1) of" the Criminal Procedure Law. 
I t appears, however,.AfladSuBinot inIdiBp^ute^ha^ttNire.vWas 
no summons issuedtosSi^iiy^d'tupgn t&f appellant refluiping 
him to attend for-trial on the 11th September, 1957. The 
a>dv̂ o dales'r a/pp&liiingi fop i eaehj (?ide.ihefiorentiii«i^j!))uiil'iare 
agreed that what happened is! titmfb-.tihfi'-Registc&iv^fJithei 
Special: Court telephoned to Mr. Indianos for the prosecu
tion enquiring- M> the MltlHi:Siip<fieEmbeafrisuitcd)th!a:paities. 
Mr'.I:4n'diUnofe ifchen- WDOte^ot̂ itheiiiappiiUatoitfsij-adivQieajtrfti 
ilifbrnimg'';feim';an€l· tHe"'latterr»coai^yeiil(tai9iiinifo'imaiuon1i1 
aS'to'-the'agreed «late for;;triaInto» hla-elie-nfy fette-iijppellantt:.! 
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It seems to us that little or nothing has been done right 
in this case. The trial was not conducted in accordance 
with law and was a nullity. The appeal is allowed and the 
convictions and sentences set aside. 

In the course of the argument our attention was drawn 
to the comment made by this Court at the conclusion, of 
the judgment in Niazi Ahmed v. Police, 19 C.L.R., 127, 
128, where it was said that, " Courts of Summary Juris
diction in exercising their power under section 87 of the 
Criminal Procedure Law to convict a person in his absence 
should not exercise that power where the charge involves 
the stigma of dishonesty and would be normally punishable 
by imprisonment rather than fine. We consider that in these 
circumstances Courts of Summary Jurisdiction should issue 
a Bench warrant and bring up the accused before determin
ing the case." We would now go further and say that in 
any case of a serious nature which would be normally 
punishable by imprisonment rather than fine, Courts • 
should not'exercise' a power to ' t rv • the- accused-in-his 
absence^ bufc's^crald iss,ne'-aiwa1iraktI¥©i:hisJ/arieBll'in aecbrd-
aricfe w'itJft:,law,|fcb ^ i t ig 'up ΐη*έ fceaus^toefoT^d^ermlmng 
the case. .(imlmuq&n bnoyy« 

,. , Appeal allowed. 

ni JH-.Mno^n, .id ; i ifm,! ,,l Imis ,Γ,δβPjfelSflPWi»*^fJ* 5 " 
hyriii.tdu Jnnlh(H{r, yili ,ϋόί!] ,νΐυΐ. π) .Γ:ο(ί! tii>dmyv;f I 
\α·ι\^Μί\α·:\·)ΌΆ sill ni .inohiioqayj -1/.ih oili .Ιζαιαχα Jnyin^hni 
I'liiii^ii inymybuj bynintdo yda ,ΤίίίίΙ tv™;jtd:/l ni bn/s ,./ιυο') 
i;r:ifiii!ii bieq Jn-jf)noq>yι jiiiil yilT .iiuoO ianlaiU ydi ni mill 
y.Ayyu y-rnil οιπη« wnqy') Jlyi Imis idsb iti:):icshii{ υιΙ.1 Jf-.niiiyii 

.ΊίΚΝίΙ 

•itnit yilt to -idlsiuni tidl alu?.n jya oJ noiJujiiqqi; π/i πΟ 
bnuo'l dino'J bshJ οίίί ,iny[[;buin'l j>niod SJS ahooy «'•inoJmoqsin 
ii dtiv/ yhiim Μ·.·// ,Γ:<~0Ι JnqA ίκί ydi Ίο diifjifi^yign ydi Jisih 
t^iri 'jili'loeioiiboiy yd! lohnril ΊΟ v.ulob ol Jnyini Jnelnbujiit 
•>il1 -lyla/nnJ f)/|.i to a tab yrii no d/idj blod -ind .inobnoqao-i 
'J iiuiiosb Ίυ *uiinj;'jnt ydt nidii-w-'iojibiv» Λ don J-JJV/ Jfndlyqqi; 
biUi ,Γ:ίί .iff;'.) (7/nJ y-jif/iiiinvA fliy'tanfi'iT Jiryijibuxnl ydJ ')« 

.noiiuoilqqr, iod hoggimaih 

,Ij;yqqu nO . 

- τ{ΐτιιο!-)-1ηπ]--οιΙ·ί to noi8iyyb--ydt-jjiribfoftqu)-\ibU _ _ . 

J; <iaiiin^·: bifiivni mvit iioiiiaoqaib iirAishunii u JJIIIJ fi) 
•jyi:)1t,/n;'!j hms -jinylfiiimi odi modw a-ioJiiiyTj ΊΟ -JOJiboiy 
i'j}r!innJ JiiyhibujsTt si iswll ban : yjuvU ΊΟ lybnid oi bobnoiiri 
to (1) i: fioii')->. Ίο anoifivenq ydi labm; bybiovii od yJno bluoy 
li J-U .{]r.'J .7/i>.J yynisbiovA a-ialan/.'iT Jnulubu/π'ΐ yd) 
hii*//odv/ yno κι»·// yyiif;biovn dywe ΊΟΊ beilqqji od// -luiibyiDyif! 
by'mbiiidio Ivjv.'Jybydoj-ry^ninjyili t o orniJ y/[i J/t byforreini 

; loioVfuni odi ΠΙΟΊΊ Jdyb aid «nnavooai ni 
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