(1996}
21 Magtiov, 1996
[AHMHTPIAAHZ, AJoni]
ANAQOPIKA ME THN AITHZH TOY MIXAHA KOMNHNOY,
ENATOMENOQOY KAI KA® OY H AITHZH XTHN AI'QT'H 2898/88
EMMAPXIAKOY AIKAZTHPIOY AEYKQZIAZ,
I'lA AAEIA AITHZEQON I'IA ENTAAMA AKYPQTIKO
{CERTIORARI), H/KAI ENTAAMATOZ ATIATOPEYZHZ
{(WRIT OF PROHIBITION)
KAI
ANADPOPIKA ME THN AITOGAZH/AIATAIMA TOY EMTAPXIAKOY
AIKAZTHPIOY AEYKQZIAZ HMEP. 20/6/92 £E AITHZH
OYAAKIZTHPIOY ZTHN AI'QIrH 2898/88
KAI

ANADOPIKA ME TO APGPO 155, [IAPATPADOZ 4,
TOY ZYNTATMATOZ

METAZY:
MIXAHA KOMNHNOY,
Avm],
V.
AATKHE KYTIPIAKHE TPATIEZAZ AIMITEA,
Ka&’ wv n Aitnom.

(Aitnan Ap. 160/93)

TTpovopuwd evrdApara — Certiorari — ‘EvreAua @uidsaone — HBeAnue-
Vi) TERQAAELYN GUUHOOPWONG TTPOS EVIAANN TANQWLTK €5 amopaoens
ogEATls UE pnmviaies 800 — Exdoon @uiaxiomngiov Suvdust tov
Apfpov 82 rov mepl HToAvtixnls Awovopias Nouov Keg. 6, v avafai-
VEL TPOG Tig JTpdvoLes Tov Aglpov 1 tov Téragrov HpwtoxdAiov T
Evowraiwric Ziufaomg yux mv Hpodamon twv AvBgartiviov Aixauw-
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1AAA. Kopvipvot

v xat Geredusdav EAeviepuiv xar to Apfgo 5(1)@) mg Ziufa-
org.

O wInTihG, APov GupUgIvnoe vi TAnpuver AK 130 to wiva e eE6-
(phnom €E WmoEdoemg XEoug Tov, apfAenpe v mAnpmael. O €E wio-
(PUOEG TILOTOFTNG, HATCXDQLOE QLTNOM YLt QUAGKLOT, GTIV (4QO0om TS
omolag Sev epugpavioTmte, e armoTEheau va exdobel svralpa uAaxIoig
wov.

Tt axUman Tov QUACKLOTIINICY O aunmig Dfnoe édeus va xata-
YopioeL altmom ywe Exdoom mpovouwoxoD evidirtog certiorart. O ov-
VITYOQOC, TOV, ELOMYTEHE OTL 0L TEGVOLES Tou Apbpou 82 tou megl Mo-
At Awovoplug Nopov Kep. 6 aviixewtal mpog Tig mEGvoLes Tou
ApBpov I tov Téragtov Towtdxolhou g Eupeimaixig Zipfaorg yue
v Igodomon Twv AvBpoiviy AUCLOPATLY KOl Tuv GEPeiundav
EhevBeouiv %al 10 Agdoo S(DP) ™e Zuphaong xaL 6Tt ev OYEL Towv
npovounv tov AgBoou 169(3) Tov ZuvTAyNaTog 10 AIKQOTIOWD [E TN
Suataym) Tov vt QUAHLOTEL 0 owtiic, SLEnQuEe vopund Adbog.

Amogaoiote é:

(1} Ov mpdvoleg Tou AgBpou 1 tov Téragtov Muredxohhon dev
EEaQUOCOVIML OTY 0 OPELAETNG oxdTiyte 1) ¢ apéleld de ouyt-
HOCPIVETAL TOOE SUITUYI ALXOOTNRION YLt TV FATIOT TOU
€5 omopUoews ¥EEOUS TOV e pvialeg BOOELS, YWt 1 un Qup-
HOQPMAT) TOV TEO SLATCYLE EXEL TTUVOEL Ve EXEL OEOT) IE T V-
RaTwn umoygémen rov eixe aprd avoldfe.

(2) O wantric, ovdEmoTe PETA TV £4000T TOV STy LUTOS TTATIOW-
wic Tou €E wopaoemg XQEOUS TOV pE wviaies d0oews Liftnae
amoidayr 1 EMATIwon TG WIoyREwan Tov eTteldl Hatéomn avi-
HOVOG HOL CUVETTING OHOTTYAL QpVIBTIE TITV EXTTATIOMOT) TS,

H aimnom amoppiptnxe, ne éEoda.,

Ava@epoueves wrobéoels:

Kayttani v. Makris 3 R.S.C.C. 143,

X. v. Federal Republic of Germany, Yearbook of the European
Commission and European Court of Humnan Rights, 1971 p. 692
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Kopvnvov (1996)
Almnon.

Altnon ya 6dewa yua uitofoin altnorg pe onomd Tnv £xdoam eo-
VOLOXGV Slotaypdtov certiorari o prohibition o€ oyxéom pe v
utdpeon Tov Enamuomot Avagtnpiov Asvrmotog (Avtoog, E.A.)
nuegounviog 26.6.92 otnv Ayoyn v og. 2898/88.

Xo. KAngidng, yia Tov At
N. Haraevorabiov, ywa 1oug Ko’ wv n aityon.

Cur. adv. vult,

AHMHTPIAAHZ, A.: Avayvwoe v axdAovBn amépaon). Evo
oty Uit apBud 122/93 Aitnom ue ™y onoia o avuig Siitnoe v
£xdoom adewg xoaroympuong attnong yw “Certiorari” xat “Writ of
Prohibition” yia ta omolo 866nxe ddewa, pe tyv aitnon tou avt I
T OTIG TO AVETOTO AMGOTHOW Exdmos “Eviahpa 1 o dubrterypa
axvpwTxo (Certiorari)” yiat ) peTapogd xan witeoAn aT0 AVATOTO
AXUOTHQLO YI0 OXOTO axVQWaMNG {to quash) TS andpaons 1 AL ToU
dloTdyHatog Tov Emogylomon Axaotnglov AeUKwaoias NREQONT-
viag 26/6/1992 o aitnomn @uiouotnolov oty Aywyn AQ. 2898/88
Tow exdoanre amd Emagyuaxd Auaoty.

Ta yeyovoto mov odynoay oty uroBoAn TNg aitnong avtig
EXOUV O GUVIOILL: -

Evavtiov Tov autnty eEed6bn amdpaon and to Enagyuomd Atxa-
gThQLO AsUxmoiog oty Aywyn AQ. 2898/88 yw 10 TTOO0 Twv
£2.131,27 pe 16%0 naw €E05a. N Adyoug mov de paivoviol gto @d-
#ELO TNG LEOBEoMG 1) EXTELLON TNG UMOPUONG TOV AXQOTNRIOU BEV
ROTEQTT) SUVATI X0 (G QUTOTEAETUA OL EVEYOVIES UE aitnom Toug L
TNOUV TV TTATOMWT] TOU IO TTavw S aItopAaoswc YOEoUS TOU QTN
e [upveaieg dO0ELS duvdper Tov ApBoov 86 Tou mepl MoAltixnig Al-
xovopiog Néuovw Keg. 6 1o 0noio povoei OTL »aTomLy aitnong o £X
OUHUCTLRTG, QIOPAONS OPELAETNC WITOQEL va eEetaatel wig mog Ty
XOVOTNTA TOU VO TTATIOMOEL TO €5 amOPATEmS XQECS TOU, XL TO Al-
KOOTOL0 (v OewQnoel TOUTO OrOMPO petd amd €Qevva mEOg TNV
OVOINTA TOV 5 QOpioems OPELAETOU PITOQEL va SLaTOEEL OTwg TO
£ aIopaoews X0Eos TTANEWOEL e SOoELS,

Zug 15/1/1990 mwov firav 0QLOUEVT 1) alltnon TV EVOYOVIWY O OL-

TG TOQOVOLACTIE OTO ALXCOTHOLO ®auL SAWOE Tuwe Ty ot Béom
VO TEANOOWOEL TO OPEVMOHEVO Y040C TOL ue prpmaies ddoag ex £130.-
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1 AAA. Kopvyvov Anunrouidne, A.

ad 1/3/1989. Emopéva 1 égeuva (imd 10 AXoTQLO 000V Upo-
QOTOE TV XAVOTNTH TOU GLTNTT VO TTANRMOEL TO %0E0S TOU LE BTeLS,
OEV HATEGTY UVUYXCEC XL UV ONOTEAEOUN TO AXUOTAELO ESEDMOE
STuyn SIToxg O ULTNTNG “TANOMOEL TO €5 WToPaoems 1OE0S TOV (G
xa T EE0du duu urpviaieov 86gewv ex £130,- péyoL TEAELRG EEOPAT-
oewg” {PAéne Texpnowo E oty magodoa aitnon).

O i 88 CUUPOQEPMEKE 1E T SLatayt] TOU ALXCoTNRIOU K
OL EVAYOVIES NATULMOLOUY GLTNON YL T QUALLOT TOU SUVANEL TV
TRovouDv Tou ApBoou 82 tovu mepi Molutixrig Auovopiag Nopov,
Ke. 6.

H aitmom ywa v éxdoon SLatdyiatog yu @uidxion embobnue
OTOV CLTNTY ARG Oping Sev eugpavioBmxe oto AlXaaTiolo Tnv néo
OV eiye opratiel 1 axQOUoN TG CiTNONG HUL TO ALXUCTADLE TPOY (Y-
QNOE OtV 1O SLETCYS YT T QUAGKLOT) TOU £XTOS ¢V EVIOE EVOS
VoS TTR@vE Tig xatluoTtegnuéveg SOTELS TOU.

To Agbpo 82 tou Keg. 6, 10 ETONUO KEPEVO TOU OO0V HEXOL
OMILEQLL ELVCL OTNV CLyyALKT), TTQOVOEL:-

“82. Where upon any investigation by the Court respecting the
ability of a judgment debtor to pay the amount due under a
judgment or order it appears to the Court that the creditor has been
unable to obtain satisfaction of his judgment by the sale of the
debtor’s property or by attachment of property in the hands of
some third party; and

(a) that the debtor then has or since the making of the judgment
or order has had sufficient means to pay the money directed
10 be paid by him or some part thereof which still remains
unpaid, and that he refuses or neglects to pay it according to
the judgment or order; or

(b} that he has made or suffered to be made any gift, delivery, or
transfer of any property, or charged, removed or concealed
any property and has thereby prevented the creditor from
obtaining payment of the judgment debt or any part thereof,

the Court may on the application of the creditor commit the debtor
to prison for any term not exceeding twelve months, or until the -
payment of the sum due, subject to the provisions hereinafter
contained; but may at any subsequent time order his release on the
request of the creditor.”
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Anpneguadng, A, Kopvipvot (1996)

To Apbpo avtd &eL petagppuoTtel and v Yanpeoia Avobswp
oex; nol Evorrouioswg g Kumpumnic NopoBeoiag we eEng:-

“82. Oaduug, xatdmey eEETAgEWS VIO TOU ALXOOTIRIOV Repi
NG LRAVOTITOC TOU EX GLKAITIXIG AmOQaasng OQeELAETOU KQtoug
VO TTANRMON TO SUVAREL TNg SiaoTixig amopaoews 1 Tov die-
TAYUATOS OPELAOUEVOV TTOOGV, Qavi] ELG TO ALXaOTHQLOY OTL O TiL-
oTwTIg dev Nduviitn va ETTITUNm LXavOToinowY TG UITEQ autol Ot~
HUCTIKNG QUTOPAUEWS SLOL TIWATCEWS TNG WOLOKTNOLOG TOU OQELhé-
TOU XQEOUG 1 BLOL XOTATYKETEWS WOLOKTNAIOG €16 XELOOG TQLTOY. HOL

(@) OTL O oelhéTng XOEOUG EXEL TOTE 1) £0ytE HET TNV XSOV TG
OLXOOTLNG CUTOQPATENS 1) TOV SLATAYHOTOS, ENMUOUELS TTAQOVG
BLoL VoL TIANRMIOT T XOTUeTa druva deTdybn va mAngmom, 1
uéQog autayv SMEQ TAQUUEVEL ELOETL UTANIQWTOY, 1ot éTL ov-
TOG GQOVELTOL T} QUEAEL VO TTAMQMIOT TOOTU CUMXOVING TEQOG,
TV SxaoTLOV CITOQUOLY 1} 10 dudTorypa. 1

B ot éxapev 1) nvéxtn va yivy owdimote dwped, rapddoolg 1
petaBBiBaows Wioxtnolog, 1 enedouvey, amepdxguvey 1 amé-
®oUYEV Wontnolay xaL oUtw TAQNUITOSLOE TOV TLOTWTV
TOU vt EMLTOYN TEANQMUNY TOU £X DIXQTTIHNG OfOQATEns

¥OEOUG 1 UEQOUG TOUTOY,

TO AXAOTAHOLOV SIvVATAL, T1) ATHOEL TOU MLOTWTOV, VA QUACKIOT
TOV OQELAETTIV Y0EOUg dia epiodov pn unegPaivovoay toug duw-
OEXRQL VOGS, ) UEXOL TNG TTANQILNG TOV OPELAOPEVOD TTOOD, Tt
QOVIEVOYY TV XATWTERW StohopBavopévary dadEewy. duvatat,
Onexg, xud' oLovHNIOTE PETAYEVEGTEQOV YQOVOV, VO OLotdEn Ty
CITOAVOLY TOV, TN ALTHCEL TOU MOTWTon.”

Eiva 1 eLonfynom tou duxmybeon Tou auent $1u 0L TQGVOLES TOV
ApBpov 82 tov Kew. 6 aviixewvion oTig TpévoLeg Tov ApBpou 1 Tov
Tétoprov ITowrdrorrov g Evpnmaixtg ZopPaong yia tv [Tpod-
OTON TV AVOQOIVOYV Aworpdtaw ®au 1o Ospelndiv Ebev-
Beouirv (1o MEwTdxoAo) now Tov Aghgou 5(1)(B) ™ ZvuPaong, xau
Gt ev Guel Ty Teavoudy Tou AgBoou 169(3) tou Zuvidypatog 1o
omolo Aéyel OTL:-

“TuvBpan, OupBAoELS XL CUMPWVIOL GUVOUOAOYOUMEVAL
OUPAVES Talg elpnuévals SurtdEed tov mapoviog Apboov
£xovoLY asTd TNG SMUOTLEVTEWS CUTUIV ELG TNV ETTIOTIUOV EQTUEQI-
&0 NG AMUOXEATIAG TTUENUEVTIV LOYUY EvavL OLOVBTNIOTE MiLEda-
jTow voéuov, ..."
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1 AAA. Kouwvijvot Anpuprouadng, A,

- TO AXOOTIHOLO UE TN SLUtoyr) TOU vaL puAaxLotel O auTnTig SLé-
AQUEE Voo AaBog 10 omoio xufotd dxugo 1o SuiTaypd Tov.

H Zopguon éxew xvpmbel pe to Nopo 39/62 to de Térapto Tow-
5 ToroMho pe 1o Nopo 52/89.

To ApBo 5 g ZouPuong meovosi:-

“1. Muv TEoowov EeL dixaimpa el v ehevbeoiav xaL Ty

10 acplheiav, Qudeig emLTRénetoy va aTepndi Tne eAevbepiag Tov,
ELUT) ELG TCUC axOAOVD0UE TEQUITTIIOELS, KUt GURPAVING TTQOG TNV
VOLUROV Sadraoioy:

(% ecv umefnion eig xavovixiy CUAAYLY N %O INOLY Adyw avi-
TOTUG €18 vOLUpov Sarayiv dnaotnoion, 1 &g eyyimowy
EXTEAETE(IG UTTOYQEMOEN)S OQILOMEVIG LUITO TOU Voo,

20 To de ApbBpo 1 tov TTmToxOAAOY AEYEL:-

“Kavévag de Ha otepeitan g ehevbepiog tov, wmhig ®ow Hovo
OLOTL UVATEL VU EXTTANROTEL GUUPBUTLIY VITOYQEWON.”

25 To eQuinue mou TETeL vor cateevinBet oTny clTan QUTH Elval Xu-
¢t TG0 oL EGvoLeg Tou ApBpov 82 tou Keg. 6 givan avtifets Toog
115 TROVOLES TOW Apbpov 1 tov Tétaptov Hpwtox6Aov g Zoufu-

ong.

30 Katd ™ yvoun pov oL mpovoleg tov Agboou | tov Tétuptov
AoumTordAion dev eQuOUOTOVIHUL OTTV JTEQITTTOION IOV (TAV OPELAL-
NG OO 17 A0V CREAELAS TOU GE GUUMOQEXOVETUL aE QAT
OLXUOTNQIOU Yia TNV TARQWLL] TOL ££ AOQATEN)S XOEOUS TOV LE P
VUUEES OOGELS YLUTL 1) W CLLLOQMHOT TOU OTO SLATOYHUOL £EL TUVOEL

35 v ézew aygom pe T qupaTidn UIoy oo TOV EiYE ARG AVOAG-
{3eL.

Znv urodeon Kayttani v. Makris Tou SnUOGLEVTIHE OTOV TQITO
TOUC TMV GITOEUOEWV TOU AVWTETOU ZUVIQYHUTIXOU AlGTTNOLOU
o= —40 (3R.S.C.C) oty oeridua 143 gnogaoiotmie dTL BeAnportin caroguyi
£E (WTOWAOLNX, JORDOTOU V(L TANOWOEL TO YOE0C TOU ONPAIVEr T PN — — — -
CUUUOQEWGT] TOV TTQOC VOLLLT DUTUYT SXOOTNIOV.

Z10 i3Aio Tov The European Convention on Human Rights o #a-
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Aqpnrouddg, A. Kopvivo? (1996)

Bynrie Francis G. Jacobs otn oghido 183 Aéyer ta eEiig ava(pogma
1E 10 ApBpo 1 tov HpwtondAhou:-

“Its wording show that it is conceived as an extension of the
protection of liberty of the person guaranteed by Article 5 of the
Convention. It limits further the conditions specified by Article
5(1) under which alone a person may be arrested or detained. In
particular, it limits the scope of Article 5(1)(b), which authorizes
arrest or detention for non-compliance with the lawful order of a
court or in order to secure the fulfilment of any obligation
prescribed by law. Under the Fourth Protocol, a person may not be
arresied or detained merely on the ground of inability to pay a debt
or otherwise meet a contractual obligation.

In the view of the experts who drafted the Protocol, the Article
aims ‘at prohibiting, as contrary to the concept of human liberty
and dignity, any deprivation of liberty for the sole reason that the
individual had not the material means to fulfil his contractual
obligations’.

However, the obligation must arise out of contract. The Article
does not apply to obligations arising from legislation in public or
private law.

Further, the Anicle does not apply if a debtor acts with
malicious or fraudulent intent; or if a person deliberately refuses to
fulfil ap obligation, irrespective of his reasons therefore; or if
inability to meet a commitment is due to negligence. In these
circumstances, the failure to fulfil a contractual obligation may
legitimately constitute a criminal offence. The object of the Anticle
is primarily, it seems, to prohibit arrest or imprisonment for civil
debt.”

H o mévo Béom mov mofdAiel eival paved 6t tn faoibel ato
TL WTOWaOoTNKE 0TV uoBean X. v. Federal Repubiic of Germany
(mmov eivan dSmuoateupévn oto Yearbook of the European Commission
and European Court of Human Rights 1971, ogAida 692) tg Evpor
‘i Emutgomic AvBpwmivory Awawwpdtov tou ZvpBouviiov g
Evowrng. Ztyv vitdbeon aut| n Emitoom astogiows petall dh-
Atyvi-

“The Commission is, however, of the opinion that Ar. 1 of

Protocol No. 4, which came into force later than the Convention
itself, could to some extent limit the scope of the conditions set out
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1AAA. Kopvipvou Ayprrouddng, A,

in Art. 5 of the Convention justifying arrest and detention. The
Commission has, therefore, also examined this complaint under
Art. I of the said Protocol which provides that “no one shall be
deprived of his liberty merely on the ground of inability to fulfil a
contractual obligation”. It is, however, clear from the view
expressed by the Committee of Experts on their repoit to the
Committee of Ministers explaining the draft of Protocol No. 4 that
Art. 1 of this Protocol is “aimed at prohibiting, as contrary to the
concept of human liberty and dignity, and deprivation of liberty for
the sole reason that the individual had not the material means to
fulfil his contractual obligations” (Doc. H (65) 16, p.9). In the
minutes of a meeting of the Committee of Experts, held from 2-10
March 1962, it is further stated that deprivation of liberty is not
forbidden if another factor is present in addition to the inability to
fulfil a contractual obligation, e.g. if a person deliberately refuses to
fulfil an obligation (Doc. DH/Exp. (62) 7).

O avmric ovdémote petaln e nuégug Tov SHAmOE OTL 1Tav OF
Bton va TANEMOoEL 1O £€ wiopdaews ¥oEog Tov pe pnviaieg O00ELg
®OL TNG MUEQUC TTOU exBOHMME 1 drarteryt Yo T @uAdxion tov vitéfa-
AE OTO AaOTHOLO aitnom yw TV anodhoyi 1 TV EAATTWON Tng
VITOXQEMOTC IOV avELQfE YL RANQWILY TOU XQEOUS TOU [LE UIVLUIES
SOOELS, YLOTL €V T UETEED XUTETTN UVIXAVOC VO TIATIOWVEL TN [UVL-
aic S6on now emopéving oxdmupa (deliberately) aoviime va exstin-
QMIGEL TV WTOKQREWaT TOV.

Nt Toug Lo vy AGYOUS 1) TNy ATEOTUYXGVEL KL ATEOQOLTTTE-
TaL pe £E0dd ov Hu wmoAoylototy and tov IMowtoroAAnti.

H avagtoln sxtéieonc tng Suatayrc tov Emaoyionol Ataotny-
LoV YLU TN PUALIKLOT]) TOU ALTNTY] TTOU EXO0UMKE UXUQMWVETAL.

H aitnon aropointetat e é8oda.
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