(1990)
23 Avyovotou, 1990
[ETYAIANIAHZ, Afotiig)
THE CYPRUS POTATO MARKETING BOARD,
Evdyovreg,
V.
PAN ARAB SHIPPING COMPANY KAI AAAOQI,

Evayouévaw,
(YrdOeomn Navtodixeiov Ag. 106/89)

Navioduxeio — IMpaxtixyf — Avavéwon woxvos un emdoléviog Kin-
tnoiov EvidAuaros — Awaxpetint eEovoia — Koutifpia aoxijoe-
ws— ALEVEQYELA EVAGYwv mpooraledv embdoews — Iagaypagr
anautroews, extos av to Kinrjow ‘Eviaiua avavewfel — Bagy-
mia — Avdivon vouoloyias — To IHepi Awxarodoaiag tov Kv-
moraxot Navroduxeiov Avdrayua, 1893, Kav. 237 — Egdoov yua
10 Bua dev avapépetar otdrinote epapudfoviar ot AyyAwoi E-
opoi, wg ioxvay v 15.8.1960 — Ov AyyAwxol Ocouoi, mov (oyvav
10TE, 6.8, K.1 — Ataipopés 1ov He tov véov Ayyauxd @coud, 6.6,
K.&(1) & (2).

Navroduxeio — Hagaypapr — O Iepi Metagpopds Ayalov Awd Oa-
Adoomg Nouos, Kep.263, Apfpo 111, mapdypagos 6 tov Hivaxa
xa ov Hague Visby Rules, Article 111.6 — H un magddoon 1f 1 xaxif
rapddoon TwV EWTOPEVHATWY SEV ELTITTEL 0TV TAQAYQUETV.

Ztnv vnéleon out ot ev@yovieg mgooendlnoay vo emdhoouvy
TO XANTHOLO EVIOAUD UE TOXUSLOUNTT SLTAOGUCTIREVTIS ETLOTOMS
0TOUG EVAYOREVOUG, CUUWVE UE OXETLRTV GdELY, TTOV EiXQY TAQEL
yw vroxaractato enidoon. INa 8 piveg dev éxapav Ghiny evig-
yaav. Alyo mow va xataxwericovy Tnv nagovoav Altnon ebnm-
oav 076 TO TUXVSPORELD TANQOPOQLES, YLA TO TL AWTEYLVE 1) EV AdYW
SUAOCUOTNIEVN EMLOTOAN,.

To Avidtato Awaotripuo eBedpnoe 6TL o Altntég dev xatéfa-
Aoy evhoyeg mpoomdOeies Yo va emTixouy TNV enidoon Tov XAnIn-
Qiov evidg £T0VUg amd TG EXSG0EMS TOVU XOL WG EX TOVTOV, e Bdon
Y vopuiy agiv, Tov adpopepts avapEQETaL 0T Lo Thviw TE-
guinmTxd onpelopa, anéooupe Ty Altnon yua avavéwnon tov Kin-
mplov yua 6 PNVeg, TaROAoV OTL N k1 avaviwon CUVETAYETO Q-
yoap! tng aEUDoEWS 0TIV aywy).

H A{tnom amoppirterar. Qudepia buatayr
yia EEoda
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1AAA, Cyprus Pot. Mark. Board v. Pan Arab x.a.

AvVaQEQOUEVES VTOBEUELG:
Asimenos v. Paraskeva (1982} 1 C.L.R. 145°
Ship "Gloriana"” and Another v. Breidi (1982) 1 C.L.R. 409
Battersby v. Anglo-American Oil Co. Ltd [1945] K.B. 23 at p. 29"
Klieinwort Benson Ltd. v. Barbrak Ltd. {1987]2 All ER. 289
Waddon v. Whitecroft-Scovill Ltd, [1988) 1 All E.R. 996
Cia Portoraft SA v, Ultramar Panama Inc [1989] 2 All ER. 54

The Cyprus Potato Marketing Board v. Thetis Shipping Co. Pte. Ltd.
and Another (1988) 1 C.L.R. 397 at p. 4(M.

Aitnon.

Altnomn a6 Tovg EVAYOVIES YLo OvVaVEWOT TOVU XANTN-
ptov evidipatos yia nepiodo €L unvdyv ané 7.6.1590.

L Iwawidns ya .K. ‘Ivtidvo, yia toug aLTnTés-
EVAyovTEC,

Cur, adv. vuit.

ITYAIANIAHZ, A. aviyvwoe Tnv aroAovdn atdégaaon.
Ov autnrég Enrovv Sudtaypa avavéwong tov Kininoiov
Evtdipatog yua epiodo £EL unvav amod 7 Iouviov, 1990.

H aitnon Bacifetol otov Kavoviops 237 twv Awadina-
oAV Kavovioumy Avotaiov Avaotnpiov (Atkalodo-
olo Navtoduxeion), (ov "Kavovigpoi”), nat tm A. 8, 0. 1
TOV TOAALOV AYYAOVY Alkaotixwov Kavoviguov.

Ouv Kavoviopoi dev mpofiémouv yia tn Sidoxela tng
Lo U0g TOU KANTNELoY, OUTE Yia TNV avavéwot] Tov.

O Kavoviopdg 237 movoei OTL, 0 OAEG TG TEQLITTW-

OELG IOV 0LV UMaQyEL TeoPAeyn otovg Kavoviopovs, axo-
AovBeital, 6oo eivar duvatd, n mpaxtiky tov Tunpatog
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Evvhavidng, A. Cyprus Pot. Mark. Board v. Pan Arab sx.a. (1990)

Navtodireiov tov Avitarov Avaotnolov tng Ayyhiag.

Ev 6yeL twv stpovoudy tou "ApBoou 19(a) xan 29(2)(a)
tov 7epl Awaotngiwv Nopov tov 1960 (Ap. 14/60), 10
Av@Tato Aaothiglo, oty aownom g Awaodooicg
Navtoduxeiov, epagudlel, pe paon tov Kavoviopod 237,
ToUg AyyAurois Awadixaotxots Kavoviopois mov ioyvav
Vv 151 Avyototov, 1960 - tnv magapovn g avaxfiouEng
g AveEoptnoiog - (Asimenos v. Paraskeva (1982) 1
C.L.R. 145" Ship "Gloriana" and Another v. Breidi (1982) 1
C.L.R. 409).

H A. 8, 0. 1, ov loyve otnv Ayyiia otg 15 Avyototov,
1960, €xeL:-

"1. No original writ of summons shall be in force for
more than twelve months from the day of the date
thereof, including the day of such date; but if any
defendant therein named shall not have been served
therewith, the plaintiff may, before the expiration of the
twelve months, apply to the Court or a Judge for leave to
renew the writ, and the Court or Judge, if satisfied that
reasonable efforts have been made to serve such
defendant, or for other good reasons, may order that the
original or concurrent writ of summons be renewed for
six months from the date of such renewal inclusive, and
so from time to time during the currency of the renewed
writ. And the writ shall in such case be renewed by being
marked with a seal bearing the date of the day, month,
and year of such renewal; such seal to be provided and
kept for that purpose at the proper office, and to be
impressed upon the writ by the proper officer, upon
delivery to him by the plaintiff or his solicitor of a
memorandum in Form No. 18 in Appendix A, Part I,
with such variations as circumstances may require; and a
writ of summons so renewed shall remain in force and be
available to prevent the operation of any statute whereby
the time for the commencement of the action may be
limited, and for all other purposes, from the date of the
issuing of the original writ of summons."
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1AAA. CyprusPot. Mark. Board v. Pan Arab x.a. Trviuavidng, A,

H AvdteEn avt-oviuataotdOme pe tn A. 6, 0. 8. To

oVoudES UEEOS Elvan oL adyeapot 1 xat 2, o Exouv:-

“8(1) For the purpose ‘of service, a writ (other than a
concurrent writ) is valid in the first instance for twelve
months beginning with the date of its issue and a
concurrent writ is valid in the first instance for the period
of validity of the original writ which is unexpired at the
date of issue of the concurrent writ.

(2) Where a writ has not been served on a defendant,
the Court may by order extend the validity of the writ
from time to time for such period, not exceeding twelve
months at any one time, beginning with the day next
following that on which it would otherwise expire, as may
be specified in the order, if an application for extension is
made to the Court before that day or such later day (if
any) as the Court may allow."”

O m‘JQLag Sapopég petaky Tov véou Ayylxoy Kavove-

ORoU - A, 6, 0. 8(1) xau (2) - xon Tov moAawov - A. 8, 6. 1 -
giva:-

1. Yrapyer arhayh otnv ogoroyia - omtd avavewon
TOV XAMINEIOV O EMEXTAGN TNG LOKVOS TOV.

2. Aev eivar oNTog 000G TNG ETEXTAONG TNG LOXVOG
TOV ®AINELOV 1 IXaAVOmOinon tov Attaotngiov OTL gv-
Aoyeg :tgoondﬂsmg £yLvav yua TNV £nidoon gTov evayo-
KEVO OTOV Omoio Sev emddlmxe, 1 OTL vnd@xu ahhog

HAAOG AOYOS. .

3. O véog Kavoviapog dev mpofiémner ontd 6T 1 emté-
ATACT NG LOYVOE TOU nAntnolov mageumodiler v
EPAQUOYY TOV VOUOU Y1a TV TaQaYQa®Y) TOY dixaudua-
TOG aywyng.

4. H aitnon ywa tnv eX£XTA0n TG LOYXV0G TOV XANTY-
plov unopei va vmofAnBel moLv/M peta v exstvot) Tou,
€2¢ ex tovTOV, Bev eivar avayxraio n aitnon, p.etd. mv
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n¢eodo TV dddexa pnvidv and v Exdoon Tov xANTn-
piov, va Baocitetal ge onowodnmote GAAO Kavoviopo.

Aev undoyer xaputd Ghin SLapoh petakv Tov modat-
0¥ xau TOV véou dradinaotixo Kavoviauot. Ta xpithiowa
Goxnong TG SLaxQuTixig eEovaiag magapévouy ta idua.

Ov Kavoviopoi avroi eEerdotmnay dixaotind oe -
Bmpa vtobioewy Ta TeAevtaia exatod xpdvia.

H avavéwon tov xAnmeiov dev eivar duaiwpa tov
evéyovra. To AuaotigLo éxer SraxQurinn euxépera v Suo-
TdEeL, 1) va apvnBel tnv avavénon Tov xAntnglov.

Zinv undBeon Battersby v. Anglo-American Oil Co.
Ltd [1945] K.B. 23, o Lord Goddard eime otn o€h. 29:-

"If the writ has ceased to be in force the position is
the same as if it had never been issued. Otherwise we see
no reason for the concluding words of r. 1 of the order
which provides for a renewed writ preventing the
operation of statutes of limitations. These words would
be unnecessary if a writ which had expired and had not
been renewed would answer that purpose. A new writ,
issued more than twelve months after the date, would
clearly be out of time, so either the writ originally issued
must be renewed or the action is barred.”

Kai otn ged. 32 eime:-

"We conclude by saying that, even when an application
for renewal of a writ is made within twelve months of the
date of issue, the jurisdiction given by the rule ought to
be exercised with caution. It is the duty of a plaintiff who
issues a writ to serve it promptly, and renewal is certainly
not to be granted as of course on an application which is
necessarily made ex parte. In every case care should be
taken to see that the renewal will not prejudice any right
of defence then existing, and in any case it should only be
granted where the court is satisfied that good reasons
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1 A.AA. Cyprus Pot. Mark. Board v. Pan Arab x.c. Ixviiavidng, A.

appear to excuse the delay in service, as, indeed, is laid
down in the order. The best reason, of course, would be
that the defendant has been avoiding service, or that his
address is unknown, and there may well be others, ..."

To Bépa, votepa amd agLdpnd dxaaTiv®OY ano@daswy
mewtodnng Sunanodooiag xaL tov AyyAwov Egeteiov,
egevotme and tn BouAf twv Adgdwv oTig unoBéoelg
Kieinwort Benson Ltd v. Barbrak Ltd [1987] 2 All E.R. 289
xau otn Waddon v. Whitecroft-Scovill Ltd [1988]) 1 All E.R.
996.

Zinv vndBeon Waddon v. Whitecroft-Scovill Ltd (avwté-
ow), o Lord Brandon of Oakbrook, ava@egduevog otig
OQOXES OV JUETTOUV TNV Goxnom g SaxpLTtirlg EvyEoelag
TOV Axaotngiov yla tnv avavéwon xhprnoiov evidipa-
106, £ine oty oeh. 1000:-

"The effect of this rule is to give the court a discretion
whether to grant or refuse an application by a plaintiff
for an extension of the validity of an unserved writ. In
the recent case of Kleinwort Benson Ltd v. Barbrak Ltd,
The Myrto (No 3) [1987] 2 All ER 289, (1987) AC 597
your Lordships' House considered for the first time the
principles on which that discretion should-be exercised in
cases where questions of limitation of action are in-
volved. By that I mean cases in which, unless the writ is
served before the expiry of the original period of its
validity, or an extension of that original period to permit
later service is granted, the plaintiff's cause of action
against the defendant will have become statute-barred.
The present case falls into that category.

In the Kleinwort Benson case the House, after
reviewing a long line of authorities on the present RSC
Ord 6, r 8 and its predecessor, laid down the following
principles as applicable to the exercise of the court' s
discretion on an application for extension of the validity
of a writ in cases where questions of limitation of action
are involved. (1) On the true construction of Ord 6, r 8
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the power to extend the validity of a writ should only be
exercised for good reason. (2) The question whether such
good reason exists in any particular case depends on all
the circumstances of that case. Difficulty in effecting
service of the writ may well constitute good reason but it
is not the only matter which is capable of doing so. (3)
The balance of hardship between the parties can be a
relevant matter to be taken into account in the exercise
of the discretion.”

Me Bdaon 1 A. 8, 0. 1, 0 mTpWTOg AGYOS YLa AVAVEWOT
elvar 1 wavonoinon Tov Awactnpiov 611 xataiibmay
EVAOYES EOOTADELES YL ETTISOON OTOV EVAYOUEVO.

H aywyq avti xaraywpiotmke otig 8 Iovviov, 1989,
gvaviiov 6Vo evayouévav - tng Pan Arab Shipping
Company (o “evayopevog™), xat touv mhoiov M.S. "IBN
SINA",

Aev EntiBmre 1 avavéwon tov Kintngiov avagopund pe
TO EVAYOUEVO TTAOLO.

Ze altnon Twv evayoviwy, 10 Aacthiglo édwae Gdela
entidoang ewomoinong Touv KAntnplov, He mQomAnQwuevy
SLTAOOVOTNUEVY ERLOTOAT OTOV EVAYOUEVO, 01N dlevBuvon:
0dd¢ 13 Salah Salem, AAeEdvipeia, Aiyuntog.

Zug 17 OntwPolov, 1989, ou evayovieg fi/xat 0 Suxnyod-
00G TOVUG é0TELAaY, UE SUTAOOVOTNUEVO TaxVdQOpEio, £190-
rtoinon tov Kintnoiov Evidiparog.

H magotoa aitnom yia avavémon XataywQiotn#e atig
6 lovviov, 1990, Tnv TOQOUOVY} TNG EXTTVONG TWV dWOEXQ
Unvev oo Thv nuépa éxdoang tov Kintnpiov.

Ou eviyovieg ®nappud mpdEn Oev Exauay %o Xapud
npoodfea dev xatdforav and 17 OxtwPeiov, 1989,
péxoL 115 apxés Iovviov, 1990, yia v exidoon tng £d0-
noinong tov Kintnoiov otov evayduevo. Aev Diitnoav aitod
1O TaXUOQOUELD VA TANQOGOENBOUV TNV TUXN TOV AVILKEL-
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1 AAA, Cyprus Pot. Mark. Board v. Pan Arab x.a. Itvlavidng, A.

pévoy mov mapddwoav yw enidoon oto eEwtegund. Ov
uéveg mEGEELS mov éxapav Mrav n taxvdodunon ot 17
OntwfPpiov, 1989, xai n gupmAipwon evig eviimov - altn-
ong TROG TO T udgoueio - atig apxés Iouviov, 1990, ya
eEaxQifwon TN TN TOV CUOTNUEVOU QVILXELUEVOU. AEV
d60me axp i nuegopnvia Tng aitnong mpog To Tavdpo-
pelo.

O evayovieg dev €xouv 1xavomolioeL To AxaotiiQLo
6TL raToirav €0M0YES TQOOTADELES YUX ETTIS0O0N OTOV EVO-
Youevo. Twa oxtwd oxeddv avvexeic pipves dev édaiav xavé-
vo. evOl@EQov. Mévo 6tav £@Tace 10 TARQWUT TOV X00-
vou exntvofis Tng dwdexdunvng wyvog tov Kintnpiov,
vroBorav g 500 QUTROELS - KT TQOS TO TAXUSQOMED KAl
ULOt TTROG TO ALXaoThQLO.

O dunybpog twv artnT®v mpdPale 6T 1 fdon Tng ayw-
YIS Tapaypdgetar ot éva xpovo asmd tov Iovvio tou 1988,
®nat o, av dev avavewlel To Kintriplo 'Eviaipua, oL oLtn-
1€g Oa sapapeivouv xweic Bepancia, ywatl npopavag o
evayouevog Ba €xer TAHON LIEQAOILON TNV TRUQAYRAPT
TOU SIXAUDRATOS TWV EVOYOVIWY.

H anattnon oto Kinripuo eivau:-

"(A) The sum of STf 2862 and/or the equivalent
amount in Cyprus Pounds - the value of 477 bags of
potatoes, 20 Kgs each bag from a total cargo of 75121
bags of potatoes which were loaded on Defendants 1
vessel M.S. IBN SINA which is Defendant 2, Bill of
Lading No. N/1 Lamaca - UK. Port dated 30.5.88 as
damages for short-delivery of cargo and/or for missing
and pilferaged cargo and/or for breach of contract of
affreightment and/or for negligence and/or for breach of

. contract of carriage and/or for breach of contract for the
sale of goods and/or otherwise."”

H dMiwon avti, mpddnha, otngiletar o mgdvolo Tov
'Apbtpov III napdypago 6 Tov Mivaxa Tov megli Metago-
ag Ayafav dud ©@ardoong Népov, Keg. 263, mov €xeL:-
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"In any event the carrier and the ship shall be
discharged from all liability in respect of loss or damage
unless suit is brought within one year after delivery of the
goods or the date when the goods should have been
delivered.”

O Noéuog avtog, nov Beomiotmee ong 4 defoovapiov,
1927, pue Tov Mivaxa ewriEe ato Kumguand Aixaio 1ig moo-
voieg twv Kavévov tng Xayng tov 1924,

H mo néve npdvowa tov 'Agboov HI mapdypagog 6
toonomouifnxe pe Toug Hague Visby Rules, tov £xouv:-

"ARTICLE III (Responsibilities and liabilities)

6. ... the carrier and the ship shall in any event be
discharged from all liability whatsoever in respect of the
goods, unless suit is brought within one year of their
delivery or of the date when they should have been
delivered. This period may, however, be extended if the
parties so agree after the cause of action has arisen ...”

Ou mpdvoueg mov meQuéyovial otn duxn pag vopobeoia
®at otoug Hague Visby Rules, ou omoiol evowuatodnxav
oto AyyAuwd Airowo pe tov Carriage of Goods by Sea Act
1971, eEerGotmrav otnv medogpaty vnobeon Cia Portorafti
SA v Ultramar Panama Inc [1989] 2 All ER. 54. Ztnv uvno-
Beon avtr) arogpaciotme 6t oL wpdvoleg Tov "Agbpov 111
twv Kavovov tng Xdyng éxovv epaguoyni novo ot ava-
gepdpeva 0to "Apboo I, to onoio npoPAémel:-

"Subject to the provisions of article VI, under every
contract of carriage of goods by sea the carrier, in
relation to the loading, handling, stowage, carriage,
custody, care and discharge of such goods, shall be subject
to the responsibilities and liabilities, and entitied to the
rights and immunities hereinafter set forth."

To 'AgbBoo I1, duaBalépevo og ouvaQINoT pe TOV 0QLOUS
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™G goaong "carriage of goods" oto 'Apfpo I(e), mepropiter
v eporoyn tov "'AgBpov III atig npdEelg mov agyitouvv
HE TN QOQTWOT KAL TEAEUDVOUV UE TNV EXPOQTWIT TOV POQ-
Tiov nat XOAVTTEL T eVOLAETT OTAdIC.

Ztn oeh. 62 g Mo mavw Anégaong o Awaotig Hirst
elme:-

- "The first question which I have to decide is whether
delivery is in any way within the scope of art II 'package’.
Article II describes the various stages at which the carrier
bears responsibilities and liabilities, and is entitled to
rights and immunities; this begins with loading and ends
with discharge of goods, with the intermediate stages of
handling, stowage, carriage, custody and care in between,
All these are functions of transportation, beginning at the
moment when the goods start to be put on board and
ending with the moment when they are finally unloaded.
The 'package’ so described thus seem to me inherently
inapt to embrace delivery, which imports concepts of
possessory or proprietory rights, alien in my judgment to -
these carefully. This view seems to me to be reinforced
by the definition of 'Carriage of goods' in art I, para (e).
Once the conclusion is reached that delivery is outside the
scope of art II, which is of course the key article, it must
inexorably follow that misdelivery of whatever kind is
outside the scope of art 1II, para 6, since the carrier is
under no ‘liability' in that respect. There is, moreover, in
consequence no need for any saving clause comparable
to art IV, para 5(e).

In reaching this conclusion as to the correct
construction of the relevant articles I have fully borne in
mind the need to adopt a broad and purposive approach
in construing a convention of this kind.

.............................................

Thus 1 hold as a matter of construction that misde-
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livery, whether dishonest, honestly intentional or merely
mistaken, is entirely outside the scope of the rule.”

Av 1 faon g nagovoag aywyig fTav pévo n un Toa-
doon, 1 xoxn) nagddoan, n aitia aywyhg 6ev Ba mopaypa-
@otav o ddexa pipves. Ev dpet, dpwg, Tou auttinot oo
KAMTi010, 0T0 71006V a14dL0, dev SLapmvd pe Tn Shhwon
TOU SUUNYOQOU TV LTNTAV, OXETIXA UE TNV TAQAYOOPT.

Qg ex 10UTOV, N OLtia aywyis oty magovoa vrobeon
EXEL NON TOQYQAPEL.

H mapaypaet, xdtw and 1g negrotdoelg g vode-
ong, dev elvor peyodUtegn Tahauwmwpic Yo TOVG aLTnIé,
apd yua Tov eVoyOpRevVo, 0 0moiog, av 1o KAntiolo avave-
wBel, Ba otegnBel Tov dwaLdpaTog Vo TEOPEAEL TNV UTtE-

eaomLon magayeagig.

Agv TTAQOVOLAOTIXAY OTO ALKOOTHQLO (AAQ OTOLXELD
7OV V& ¥ALVOUV TNV TAGOTLYYQ, AVOQPOQIKA ME THY TOAOL-
TwELla, 100G GPELOS TWV ALTTOY.

Evimiov tov Awaotnpiov dev téOmeav omovadnote
otoueia, pe faon ta ontoin T0 AaoTiQLo va aoxioeL TN
SranQurinn Tov evxfels UTEQ TWV aLINTOV. ZTINV EVOQHO
OMAwon) Toug, o ratatédnue yia vtootiouEn g altnong,
avagépetar povo 1 éxdoan tov Kintnpiov, n tayxudoounon
HOL M un enidoon.

Zinv undBeon The Cyprus Potato Marketing Board v.
Thetis Shipping Co. Pte. Ltd. and Another (1988) 1 C.LR.
397, eundBnxe otn oed. 404:-

"The plaintiffs are under a duty to pursue their action
diligently. If, due to their inaction, the validity of a writ
expires, it is not necessarily unjust that the plaintiff
should lose his right to proceed.”

To AwaotnioLo dev €xerL wwavomownBel 6tL oL evayovieg
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¢napav eVAOYES TpoonGdeleg Y TNV enidoan otov evayod-

HEVO, 1) OTL VIGEYEL GAAOG ROAOS AGYOS YL TNV avavEwon
tov Khmingiov.

H altnon anoppinterat. Kapuid
Swatay yia €Eoda.
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