1C.L.R.

1989 March, 31
(KOURRIS, J }.

IN THE MATTER OF ARTICLE 155.4 OF THE CONSTITUTION
AND 5.9 OF THE COURTS OF JUSTICE (MISCELLANEQUS
PROVISIONS) LAW, 1964,

AND

IN THE MATTER OF AN APPLICATION BY THE ATTORNEY-
GENERAL OF THE REPUBLIC FOR AN ORDER OF CERTIORARI

{Application No. 194/88).

Mortgages — Cancellation of — The Immovable Property (Transfer and
Mortgage) Law, 1965 (Law 9/1965), section 36(1){a} — The words

«any other matter related thereto» (0iovérimore érepov ouvagés
rfrnua) must be interpreted ejusdem generis — Court does not

5 have power to order the transfer of the morigage to another plot of
land — Mortgagee’s residence unknown — Rightly the Court did

not make an order as to the giving of notice to the mortgagee — As

under the law the giving of notice is discretionary, there is no
contravention of the Rules of Natural Justice, if 2 mortgage is

10 cancelled without prior notice to the mortgagee.

The respondent obtained an order for the cancellation of a
mortgage under the said section of Law 9/65 on condition that he
would deposit the money with the Treasury Department of the
Government. Upon ex parte application to condition was set aside,

15 but an Order was granted for registration of a new mortgage. Upon a
second ex parte application an order was issued for the transfer of the
mortgage to another plot of land. .

Having obtained thé leave, the applicant applied for certiorari
quashing the orders obtained upon the said two ex pare

20 applications. The principles applied in granting the application and

guashing the orders appear in the hereinabove headnote.

Application granted.
No order as fo costs.
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Application.

Application ‘or an order of certiorari to remove to the Supreme
Court and quash the orders made by the District Court of Nicosia
on 51287 and 16288 in Application No, 65/87 whereby
previous orders were amended so that a new mortgage would be
registered in favour of the morigagee and that the original
mortgage would be transferred 10 another plot of land without
depositing the money with the Treasury Department.

Gl. Hjipetrou, for the applicant.
Chr. Triantafyliides, for the respondent.
Cur adv. vult.

KOURRIS J. read the following judgment. This is an application
for an Order of certiorari to remove into this Court and quash the
Orders made by the District Court of Nicosia on 5.12.1987 and
16.2.1988, in application No. 65/87.

On 29th October, 1988, leave was granted to applicant to move
this Court for an Order of Certiorari and, in pursuance of such
leave, applicant filed the present application.

The facts of the case as they appear from the affidavit filed in
support of the application for leave to apply for an Order of
Certiorari by M. Tsangarides, Lands Officer, 1st Grade, are as
follows:- -

On the 15th August, 1987, an application by summons was filed
by the respondent of this application for the canceliation of a
mortgage under Law 9/65 and a Judge of the District Court of
Nicosia granted the application on 17.9.1987 on condition that
the money would be deposited with the Treasury Department of
the Government.

On 5th December, 1987, the applicant (present respondent) in
that apphcation filed an ex parte application for the amendment of
the Order granted on 17th September, 1987, and the same Judge
granted the Order amending the previous Order. The second
Order amended the condition that the money would be deposited
with the Treasury Department of the Government and granted an
Order that a new mortgage would be registered in favour of the
mortgagee, at the same time setting aside the condition that the
money would be deposited with the Treasury Department of the
Government.
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1C.L.R. In re Attorney-General Kourris J.

Again, on the st February, 1988, the applicant, {present
respondent) in that application filed another ex parte application
forthe amendment of the original Order granted by the Court. The
same Judge again amended the said Order on the 16th February,
1988: he granted an Order that the original mortgage would be
transferred to another plot of land without depositing the money
with the Treasury Department of the Government.’

The grounds on which the present application is based are:

(@) the said amending orders were wrong in law and there is an
error of law apparent on the face of the record;

(b} that the trial Judge acted in excess or abuse or jurisdiction to
issue the said amending orders; and

{c) the said Orders were made in breach of the rules of natural
justice.

Counsel for the applicant argued that all the Orders of the Court
under consideration were made without affording an opportunity
to the mortgagee to be heard, in breach of the rules of natural
justice. Counsel also contended that the leamed Judge acted in
excess of jurisdiction in that he made the orders dated 5th
December, 1987 and 16th February, 1988, contrary to ss.
45828 and 36 of the Immovable Property (Transfer and
Mortgage) Law, 1965 (Law 9/65).

Counsel for the respondents argued. that the Judge of the
District Court did not act in excess of jurisdiction, that he was
empowered to make the amending orders, in view of the wording
of .36 of the Law, and that there has been no breach of the rules
of natural justice.

‘Thus. the outcome of the present application turns on the
interpretation of .36 of the Immovable Property (Transfer and
Mortgage) Law 1965; and particularly on s.36(1){c} which reads as
follows:-

«36.-(1) Eig olavbAToTE TwV akoAocUBwWY TEPIOTACEWY,
AToI-

[0 3 R O PP )

(y) eav o evumdBnkog SaveloTAg tival ayvwoTou
dianiovAg, A eivan eTanpeia 1} cuveTapIopog ouxi TAéov
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ev {w, 1} améBave Kot 0 WPOOWTIKGG avTITPOcWTOS 1
ol kAnpovépoi auTol Eivan  GyvwoTol,  Kal  Elg
olavdATIOTE TWwV WG EiPNTOI TIEPITTTMICEWY EITE O
evutrénkog odedétyg aduvarei, wg € olovdfTTOTE TWV
mpopvnoBévrwv Adywv, varAnpon e1 Tov dikaiouxov
T0 810 NG LTTOBrKNG eSaopaiiZopevov Toodv adolL
TOUTO KOTEQTN MAnpwTEaY, ETE f) b Tng vmobAkng
eooparilopévn umoxpiwais e§wdpAndn 1 Emavoev
vpiotapévry, o evomdlnkog operétng divarar va
{ntion mapa Tou Emapyiakot Aikaotnpiou Ty ékboaiv
aKupwTIKOO Tng wmobrkng Sdiardypartos, To be
Emapxrakdv AikaoTiplov Gpa tn uTTo8oAA TS TOIGOTNS
alTAoEws dovaTon va ekbwon To kaT& 1O dokoLv
dikaiov LTTO Tag MeplOTACEIG SiIGTaypa, avadopikwg
TPOG TRV YVWOTOTOINOIV TNG YEVOPEVINS QITAOEWS TTROG
010VARTOTE TTpéoWTTOV, TNV GKOPWOIV TNG LTTOBRAKNS,
TNV katdBeoiv Xpnparikol TIvog TTogoy Trapd Tw
Emapxiokw  Aikaotnpiw, Tnv HiGBeov Tou o0TW
katatednoopévou mooo0 Kol OIOVBATTOTE £TEPOV
cuvadEg LATNHO.

The English translation prepared by the Ministry of Justice reads

as follows:-

«36.-(1} In any of the following circumstances that is to say -

{c) where the mortgagee is of unknown residence, oris a
company or partnership which is no longer in existence, or
has died and his personal representative or heirs are
unknown, and in any of the cases hereinbefore mentioned
either the liability secured by the mortgage has been satisfied
or has ceased to exist, or the mortgagor is for any of the
reasons aforesaid unable to pay the amount secured by the
mortgage, after such amount has become payable, to the
person entitled thereto, the morigagor may apply to the
District Court for an order cancelling the mortgage, and upon
such application the District Cc irt1.:ay make such orderas to
the giving of notice of the appucation to any person, the
cancellation of the mortgage, the deposit of any money into
the District Court, the disposal of any money so deposited and
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1C.L.R. In re Attorney-General Kourris J.

any other matter related thereto as the District Court may
deem just.»

The argument of counse! for the respondents is that where the
mortgagee is of unknown residence, as in the present case, the
District Judge, upon an application by the morigagor, may cancel
the mortgage and in the exercise of his discretion, may make any
order which it may deem just. He went on to say that it is not
obligatory upon the District Court to make an Order, upon the
cancellation of the mortgage, to deposit any money in the District
Court. The District Court, he said, may make any Order it may
deem just where the mortgagee is of an unknown residence and
this is apparent, he said, from the wording of the said section and
particularly the words «konl olovéfimwoTe £Tepov ouvagis .
{nTnpa» which in English is «<and any other matter related
theretoa,

He submitted that the District Judge by the amending Order of
16.2.1988, whereby he made an Order for the transfer of the
mortgage to another plot, he secured the mortgagee sufficiently
because he had before him the report of an expert valuer who
assessed the value of the plot on which the mortgage would be
transferred at £50,000 whereas the mortgage debt was £8,000
only. '

Counsel for the applicant disputed the fact that the Turkish
Bank, the mortgagee in the present case, is of unknown residence
and relied on paragraph 8 of the affidavit in support of the
application for leave to apply for an Order of Certiorari where it is
stated that the Postal Authorities of the Republic of Cyprus accept
and deliver letters, through the United Nations, to known
addresses to the Turkish Occupied area of Nicosia.

[ agree with leamed counsel for the. respondent that this
evidence is not sufficient to establish that the mortgagee is of
known residence and address. Assuming that the Turkish Bank
operates within the Turkish occupied part of Nicosia, then still its
address is unknown because none is stated in the affidavit.
Furthermore, the affidavit does not state that the Turkish Bank is
one of the known addresses where the post office accepts and
delivers letters to it. Consequently, for the purposes of 5.36(1){(c) of
the law, [ shall consider that the mortgagee is of unknown
residence.
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Counsel for the applicant argued that the object of 5.36 of the
law is to enable a mortgagor to apply to the Court for an Order
cancelling the mortgage and the Court may make an Order as to
the deposit of any money into the District Court and the disposal of
any money so deposited. He contended that the deposit of money
into Court is a prerequisite for the granting of the Order for
cancellation of the mortgage under .36 of the law. He went on to
say that this becomes obvious when 5.36 is read in conjunction
with 5.35 of the law.

I have considered the arguments of both counsel and  am of the
view that in the present case the ejusdem generis rule is applicable
and the general words will be restricted to things of the same
nature as those which have been a mentioned. (vide Halsbury's
Laws of England, 3rd edn., Vol. Il paragraph 693, p. 430).

In the present case, | am of the view that the words in 5.36 «and
any other matter related theretor, (kai ol0vdATTOTE £TEpOV
ovvadpis {ATnpa), it refers to the powers of the District Court
with regard to his discretion for making an Order (i) as to the giving
of notice of the application to any person, (i) the cancellation
of the mortgage; (iii) the deposit ot any money into the District
Court, and (iv) the disposal of any money so deposited. The
District Judge has no power to make any order apart from those
enumerated in the section, or any other matter related thereto.

I hold the opinion that rightly the District Judge exercised his
discretion not to make an QOrder as to the giving of notice of the
application to the mortgagee, as the morigagee was of unknown
residence and address, but | think he acted outside the law when
he made an Order for the transfer of the Mortgage. He was not
empowered to do so under 5.36 of the law or under any other
section of the law. He could make an Order cancelling the
mortgage on condition that the mortgagor would deposit any
money into the District Court.

For these reasons, | am satisfied that the said amending Orders
were wrong in law and there is an error of law apparent on the face
of the record and, furthermore, I am satisfied that the trial Judge
acted in excess of jurisdiction to issue the said amending Orders.

Now | propose to deal with the third ground of the application to
e effect that the said Orders were made in breach of the rules of
natural Justice.
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In my view, the said Orders were not made in breach of the rules
of natural Justice, because the trial Judge under s.36 of the law
had discretion to make an Order as to the giving of notice of the
application to any person. 1 think the trial Judge exercised his
discretion properly not to give notice of the application to the
mortgagee because he was of unknown residence. Therefore,
there has been no breach of the rules of natural justice.

For all these reasons, | direct that the proceedings reviewed be
quashed. Order of certiorari to issue. No order for costs.

Order of certiorari granted.
No order as to costs.
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