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1988 April 20
[DEMETRIADES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
ELENI PANTELI CONSTANTI AND OTHERS,

Applicants

1. THE REPUBLIC OF CYPRUS .
2. THE PORTS AUTHORITY OF CYRPUS,

Respondents,

10 AND AS AMENDED BY ORDER OF THE COURT DATED 10.11.1979,
ELENI PANTELI CONSTANTI AND OTHERS,

Applicants,
V. ..
’ 1. THE REPUBLIC OF_CYRPUS, THROUGH
15 THE COUNCIL OF MINISTERS, - '
) 2. THE PORTS AUTHORITY OF CYPRUS,
Respondents.

(Cases Nos. 220179, 221179, 222179, 223179,
79183 & 80/83).

20 Thec yprus Ports Authority—The Cyprus Ports Organization Law, 1973 (Law
38/73)—Section 16—The Order of the Council of Ministers of 31.7.76,
Number 168—The agreement envisaged by section 16(2)}—Must be in
writing.

Revisional jurisdiction Practice—Recourse for annulment—Parties—
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Constanti & Others v. Republic (1988)

Compulsory acquisition of immovable properiies by British Administration
before Independence for purpose which was never carried out - Recourse
challenging omission of respondents to offer back the properties—As, in
the light of section 16 of the Cyprus Ports Organization Law, 1973 (Law
38173), the Order of the Council of Ministers 168 of 31.7.76 in conjunction
with the evidence, the Cyprus Ports Authority, created after Independence,
in virtue of the said law, the second respondents have nothing to do with
the properties in question, they were wrongly joined as parties.

Certain properties of the applicants were compulsorily acquired by the
British Administration before the establishment of the Republic, for the pur-
pose of improving and extending the then Limassol port (hereinafter re-
ferred 10 as the old port).

As in fact such properties were never used for the purpose for which
they had been acquired, the applicants filed these recourses, challenging the
omission of the respondents to offer back to the applicants the said proper-
ties.

The guestion that arose for determination was whether respondents 2, a
Public Corporation created by the Cyprus Ports Organization Law, 1973
(Law 38/73), were rightly joined as parties to the recourses.

Held, dismissing the recourses as against respondents 2: (1) The evi-
dence showed that the properties in question had never been transferred to
respondents 2.

{2) Having regard to the wording of section 16* of the Law and of Or-
der 168 of 31.7.76 of the Council of Ministers respondent 1 were under no
duty to transfer in the name of respondent 2 all or any of the property com-
pulsorily acquired by the British Administration.

(3) Moreover, the evidence showed that the properties in question were
never made a part of the Old Port of Limassol.

(4) In enacting section 16(2) of the Law the Legislator intended that the
agreement envisaged by it must be in writing.

(5) The conclusion is that respondents 2 have nothing to do with the
property in question.
Recourse against respondent 2
dismissed. Costs against applicants.

* Quoted at pp. 815-817 post.
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3 CL.R: Constanti & Others v. Republic

Recourses.

Recourses against the omission of the respondents to return to
applicants properties compulsorily acquired by the British Ad-
ministration before the establishment of the Republic for the pur-
pose of improving and extending the Limassol port.

M. Kyriakides with 1. Avraamides, for the applicants.
M. Chappa (Mrs.), for respondents No. 1.
N. Papaefstathiou, for respondent No. 2.

Cur. adv. vult.
DEMETRIADES J. read the following judgment. These cases
présent common questions of law and facts and by them the ap-
plicants challenge the omission of the respondents to return to
them properties which were compulsorily acquired by the British
Administration before the establishment of the Republic, for the
purpose of improving and extending the then Limassol port (here-
inafter rcferred to as the old port) and which were never used for
that purposp_

The propcrtles of the applicant, the subject of these recourses,
are described in the attached schedule.

The second respondent is a Public Authority established in
1973 by the Cyprus Ports Organization Law, 1973 (Law 38/73),
for the purpose of the running and management of the ports of the
Republic and by way of preliminary objection it challenges the
right of the applicants to join it in the recourses as respondent, on
the ground that the properties, the return of which is claimed by
the applicants, was never transferred by the Republic into its
name. : :

The facts that led to these procccdmgs are in brief the follow-

_ing: The British Administration had decided to improve and ex-

tend the old port of Limassol and in furtherance of its intentions
proceeded to acquire a number of immovable properties situated
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Demetriades J. Constanti & Others v. Republic {1988)

in the vicinity, amongst which the properties of the applicants.
The ownership of the properties of the applicants was transferred
into the name of the then Government in 1957.

However, the project, both during the British Administration
and later after the establishment of the Republic, was not carried
out. In fact, the Republic constructed an entirely new harbour to
the west of the old one.

As the purpose for which the properties were acquired did not
materialize, the applicants in the first four recourses, as these ap-
pear in the heading of the Ruling, applied to the 2nd respondent
in 1978 claiming the return of their properties, on the ground that
they were not used for the purpose for which they had been ac-
quired. As a result the second respondent informed them that as it
was a newly established Authority, it was unable to trace the nec-
essary material and suggested to the applicants to apply to the
Ministry of Communications and Works.

Similar letters were in 1980 addressed to respondent No. 2 by
the applicants in the last two recourses to which the latter replied
that the properties in question had not been transferred to the Au-
thority by the Republic and that they ought to apply to the Minis-
try of Communications and Works.

The applicants in all cases then filed the present recourses
against the omission of both respondents to offer back to them the
aforesaid properties.

After several applications for the amendment of the grounds of
law and for discovery of documents and further and better partic-
ulars, which were opposed, it was decided that the objection of
respondet No. 2, whether it should remain a party to the proceed-
ings, ought to be heard as a preliminary point and the cases were
heard on this preliminary point, the first respondent taking no part
in these proceedings.

The legislation relevant to these proceedings is the Cyprus
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Ports Organization Law, 1973 (Law 38/73), section 16 of which
reads as follows:
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"16.-(1) Tnpovpévwy twv duatdEewv Tov edagiov (2)
dpa ™ ®0BdUoEL TOU OgYavLaRov 10 YIToupywxov Zup-
BovAlov, dud SLaTdynatog avtol dNUOCLEVOREVOY EV TN
ETonuw epnuepidt tng Anuoxpatiog, petafifdle. tw Op-
yaviopd g nuegounviav xaboguiopévny ev tw ToLOUTW
Sratdypatt (ev tolg e@eEng avagegopévny wg ' 1 xabwoL-
ouévn nuegounvio. ' ) 1a ev Tw ToLoUTw SLATAYUATL TEQL-
YRAPSUEVA TTEQLOVTLAXA GTOLXELD KOl VITOXQEDOELS TWYV
VPLOTAREVIY PO 1§ EVAQEEWS LOYVOg TOU TadVIOg
Nopov Apévary:

Notitai OTL TMPOVUEVWY TV datdEewv Tov edagiov (2)
TO YRroupywov ZupBovilov ®EXTNTOL EEOVOLOY EXAOTOTE
META Triv xaBwpLopévny nuegopnviay, dud duatdypatog
QUTOY SNUOTLEVOUEVOU EV T ETLOTUW EQMEQLBL TG Anpo-
®patiag, va petafifdtn 1w OQyaviouw eug nuepounviay
#0tB0QLLOHEVIV EV T TOLOUTW SLaTdypatt OLadNIwOTE ENL-
npoabeTa 1 £1eQA TOLAUTA OTOLYELX 1) LITOYXQEDOELS TEQL-

. YQU@POPEVD €V T SLoTaypaTL.

2) IIgo exdotng exddoews SLaTdyUatog duvauer Tov
edagiov (1) dfov dnwg cuvagdn copfaocig uetaky Tov

- Yrougyuxot Zupfouvriov xat Tov OQyaviopot fitig va me-

ouhapfdvn, petaBV dhhwy, Ta eErg:

(o) ITeguygagny Twv petafifatopévav tw Ogyaviopum
TEQLOVOLOXWY OTOLYELV ROAL VITOYPEDTEWY WG RAL TNV
aglav Twv oTowelmy TOUTWY 1L TOV OOV TWV VITOYREW-
otwv GTLva 18ehov xafoQLobn xatémwy TEoaNROVONS wto-

TipoEwG, '

($) tov TomoV nan Tov Ypovov TNg petaPlfdoews Twv
WG (Vo OTOLYELWV HOL VTOYPENTEWY, KL

(Y) TEOVOLAY TLEQL AVTLITAQOYNG AL TOV TROTLOV HaL X00-
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Demetriades J. Constanti & Others v. Republic (1988)

you xatofolig autig ev OYETEL TQOG OLavONTOTE TOLaUTY
uetafipaoLy.

(3) Ta ev oLwdfmote Suatdypart exdobévrl duvdpel Tov
edagiov (1) mepLypagpipeva TeQLOVOLOKG aTOLXEla 1 VITo-
XOEDOELG TTEQLERYOVTaL Tw Ogyavioud duvapel Tov datd-
Eewv tov mapdvrog Népov.

(4) Edv evidg ToLdv eTddy and g ev dlatdypott exdi-
doptva duvaper Tov edaglov (1) xaboQibopévng NUeEQOuT-
viag to Yrovgywdv Zvufoviioy tkavoroundi 6t oLovdi-
TOTE TEPLOVOLaXGY OTOLYXELOV 1) uroXpéwaLg ETPUApEvg
nepuiAe Tw Opyaviopd duvapel Twv duatdEewy Tov na-
E6vTog (1p0pov, ToUTo dlivatal va avaxaiéon 1) TEOTOTOLY-
on 10 ev Adyw Suataypa %ab fiv éxtaoly agod el TNV
oLty eopaApévny petaifoory.”

(16.-(1) Subject to the provisions of sub-section (2), upon
establishment of the Organization the Council of Ministers
shall by an order to be published in the official Gazette of the
Republic transfer to the Organization on a date specified in
that order (hereinafter referred to as 'the vesting day’) the
assets and liabilities of the ports existing prior to the
commencement of this Law as described in that order:

Provided that subject to the provisions of sub-section (2)
the Council of Ministers may from time to time after the
vesting day by order to be published in the official Gazette of
the Republic transfer to the Organization on a date to be
specified in such order any additional or other assets or
liabilities described in the order.

(2) Before the issue of an order under sub-section (1) an
agreement shall be entered into between the Council of
Ministers and the Organization which shall include, inter alia,
the following:

(a) description of the assets and liabilities to be transferred
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3 CL.R. Constanti & Others v. Republic Demetriades J.

to the Organization and the value of such assets and the
amount of liabilities as would be determined after a proper
valuation:

(b) the manner and the time of the transfer of the above
assets and liabilities; and

(c) provision for repayment in connection with any such
transfer and the method and time thereof.

(3) The assets or liabilities described in' an order made
under sub-section (1) shall vest in the Qrganization by virtue
of the provisions of this Law.

(4) If within three years from'the date specified in an order
issued under sub-section (1) the Council of Ministers is
satisfied that any asset or liability was wrongly transferred to
the Organization under the provisions of this section it may
revoke or vary the said order.to the extent that it relates to any
such wrong transfer.”

The applicants called one witness, who is a Senior Clerical Of-
ficer posted at the Minisiry of Communications and Works. The
respondent, on the other hand, called two" witnesses, both of
whom are employed by them.

What comes out from the evidence of these witnesses, includ-
ing the documents which they produced and are exhibits before
me, is that no written agreement was ever entered between the
Council of Ministers and the respondents in the terms provided
by subsection 2 of section 16 of the Law and that there is no deci-
sion by the Board of the respondents by which any agreement
reached was ratified by it. What is clear from the evidence of the
witnesses is that before the establishment of the respondent, the
Government of the Republic instructed a firm of experts to carry
out a valuation of the properties which were to be transferred into
the name of the respondents. The properties of .the applicants
were not amongst those for which the experts were asked to carry
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out a valuation.

After the valuation of the properties was completed by the ex-
perts, the Council of Ministers, apparently on the basis of some
sort of agreement reached between it and the respondents, issued
on the 31st July, 1976 Order No. 168, which reads:

"To Yrovgywxdy Zuufovhlov aonoty Tag €1 autd ava-
TWOepfvag eEovolag duvauel Tov edagiov (1) Tov dpbpou
16 Tov mepl Ogyaviopod Apévav Kimgov Népov tov 1973
Sua tov magdvrog Swrtdypatog petaBiuBdlel anxd g Ing
Avyovotov, 1976, 1a ev Tw ITpdtw Mégel tov Ilivaxog me-
QLYQaQOUEVE TEQLOVOLOXE oToLKEla xau Tag eV Tw AsuTéQw
M¢geL Tov IT{vaxog TEQLYQAPOREVAS VITOYQEWDTELS ELG TOV
Opyaviopov Auévav Kinpov.

ITINAE
MEPOZ 1
Ieplovoiaxd orovyela
Ou gv T Anuoxpatia ALpéveg AUpoywoTov, AEpego,
Adpvaxog, ITagov, Kupnvelag, Kagafootaoiov, Bagiht-
%®00, Zuylov rol AaTauov, ped GAwv Twv ev autolg axuvi-
TOV LOLoRTNOlag KAl EYRATATTATEWY WG KAl TNG €V AVUTO(g
®vntig Wioxtnolag ouviotapévng ewg mAwtd péoa xo
amavia Tov prxavixdv eEoniopdy Enpds.
MEPOZ II
Y oy edUEL
Anaoat aL VITOYEWaELS TS AnpoxQatiag al avahy-
eleloal vt autig, ev OXEOEL TEOG TOUG ALpévag ®aL TNV AeL-
Tougylay avtmv."

("The Council of Ministers, in the exercise of the powers
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3 C.L.R. Constanti & Others v. Republic Demetriades’J.

vested in it by sub-section (1) of section 16 of the Cyprus
Ports Organization Law of 1973, transfer, by the present or-
der, as from the 1st August, 1976, the properties described in
the First Part of the Schedule and the liabilities described in the
Second Part of the Schedule, to the Cyprus Ports Authority.

SCHEDULE
PARTI
Properties

The ports of the Republic at Famagusta, Limassol, Lamnaca,
Paphos, Kyrenia, Karavostassi, Vassilico, Zigi and Latsi with
all the immovable properties and plant situated within them as
well as the movable properties lying in them consisting of nav-
igable assets and all land mechanical equipment.

PART 2
Liabilities

All liabilities of the Republic undertaken by it in connection
with the ports and their operation.")

- It is the case for the applicants-that the transfer of immovable
property including that of the applicants' from the Council of
Ministers into the name of the second respondents has not been
made in accordance with the provisions of subsection (2) of sec-
tion 16 of the Law, that is on the basis of a written agreement in
which a description of the properties which were transferred was
given, but that in view of the Order of the Council of Ministers
which was issued on the 31st July, 1976 (Order No. 168/76) the
properties of the applicants should be considered as having been
transferred to the 2nd respondent. For this reason, counsel for the
applicants submitted the second respondent must remain a party
to the proceeding since this respondent is entitled to be registered
as the owner of the said properties.
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The argument of counsel for the second respondent is that
since the properties were never transferred to his clients, they
should have never been joined as respondents.

It is perhaps necessary to mention here that although the first
respondent did not take part in these proceedings, through their
counsel informed the Court that the properties of the applicants
were never transferred by them into the name of the second re-
spondent.

Having considered the evidence, oral and documentary, before
me, I find that the properties of the applicants have never been
transferred by the first respondents into the name of the second
respondents. Having also regard to the wording of section 16 of
the Law and of the Order, I find that the first respondents were
under no duty to transfer into the name of the second respondents
all or any of the properties which were compulsorily acquired by
the British Administration for the purpose of enlarging and im-
proving the Old Port of Limassol, a project that was never carried
out.

I further find that there is no evidence before me that the prop-
erties of the applicant, after these were compulsorily acquired,
were transferred and registered as part of the Old Port of Limas-
sol. Although subsection (2) of section 16 of the Law does not
specifically provide that the "agreement” envisaged by it must be
in writing, it is my view that in the light of its provisions it was
the intention of the legislator that any agreement reached between
the two respondents ought to have been set down in writing and
its terms and conditions approved both by the Council of Minis-
ters and the Board of the second respondents, something that was
never done and thus the confusion now created.

Having reached my above conclusions, I find that the second
respondents have nothing to do with the properties which before
they were compulsorily acquired belonged to the applicants and,
therefore, they ought not to be joined as parties to these procee-
dings.
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3 C.L.R. Constanti & Others v. Republic Demetriades J.

For the above reasons the preliminary point raised by the sec-
ond respondents succeeds and the recourses should proceed bet-
ween the applicants and the Council of Ministers only.

Recourses against the second respondents are dismissed and
5 the applicants to pay their costs in these proceedings.

Costs to be assessed by the Registrar.

Order and order as to
costs accordingly.

SCHEDULE !
10 The properties, the return of which is claimed by the appli-
cants, are: -
Case No. 220/79 - Propeﬁy under Registration No. 27468
. Sheet/Plan LIX/2.31.1.
Case No. 221/79 Property under Reglstrauon No. 31918
15 o ' Sheet/Plan LIX/2.2.1. :

Case No. 222/79 - Propcrty under chlstratlon No. 33210
X ", Sheet/Plan LIX/2.2.1. ’ .

Case No. 79/83 - Property under chlstratlon No 33922
N Sheet/Plan LIX/2.1. aiii. .

20 Case No, 80/83 - Property under chlstratlon No. 33807,
Sheet/Plan 1LIX/2.2.1.
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