3 C.L.R.

1988 March 23
[LORIS, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
COSTAS A. KAZAMIAS, '

Applicant,
v,
THE AGRICULTURAL INSURANCE ORGAII\IIZA"I'ION ,
Respondent.

* (Case No. 536/84).

Agricultural Insurance Organisation—The Agricultural Insurance Regulations,
1977 (167/77), as amended - Area detlared as "drought stricken” —Reg. 8
(2)—Effect—Assessor not free to overlook it—Organisation not bound to
invite owner lo be present during the assessment of the damage.

5 The applicant is the owner of plots of land of an extent of 94 donums.
The plot is situated in an area which on 5.5.84 was declared as "drought
stricken” area by the Board of the "Agricultural Insurance Organisation”.

The relevant part of Reg. 8(2) of the aforesaid Regulations reads as fol-
lows: - -
10 «In case the assessment has not been carried out till the usual time of
harvesting, the insured person has to reap the produce, but he is, however,
+ obliged to leave part of the produce unreaped, as a witness of the damage
caused to the said cultivation, as follows:

(8) For cereals and potatoes a portion of 10 sq. m. in the centre and in
15 each one of the four edges of each plot of land.” o

The assessment of the area in question began on 24.5.84. As the area of
a plot of 75 donums had been "reaped and grazed without witnesses™ no
damage was assessed.

20 Hence this recourse. The applicant does not dispute that en the day of
assessment there were no "witnegses”, but submitted that - ’
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(a) The respondents delayed in carrying out the assessment and by rea-
son of such a delay the "witnesses” left were grazed by flocks from adja-
cent Turkish occupied area,

(b) The respondents failed, in breach of the regulations, to invite him to
be present at the assessment, and

{c) The assessment would be made by analogy to the damage assessed
in respect of the plots comprising the remaining 19 donums.

Held, dismissing the recourse:

(1) The arca was declared stricken on 5.5.84; applications ought to have
been submited up to 15.5.84; the assessment in the area began on 24.5.84
and it was completed on 28.5.84.

In the circumstances there has been no delay.

(2) The respondent has no obligation to notify the applicant to be
present at the assessment.

(3) The assessor has not a free hand to overlock the provisions of Reg-
ulation 8(2). The applicant is ‘obliged’ to leave part of the produce un-
reaped, as "witness” of the damage. The assessor could not go beyond
such regulations.

Recourse dismissed.
No order as to costs.

Recourse,

Recourse agaisnt the assesment of the sum of £147.49 cent
compensation awarded to applicant in respect of the damage
caused by drought to the land cultivated by applicant with barley.
E. Efstathiou, for the applicant.

S. Matsas, for the respondent.

Cur. adv. vult.

LORIS J. read the following judgment. The Board of the "Ag-
ricultural Insurance Organisation" established by virtue of the Ag-
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3 C.L.R. ., Kazamias v. Agr. Insurance-Organization Loris J:

ricultural Insurance Law 1977 (Law No. li)/TI, amended by
Laws: 1/78, 11/80, 26/80, 12/85 and 35/87) declared (pursuant to
the provisions of Regulation 6 of the Agricultural Insurance Reg-

ulations 1977 - K.A.IL. 167/77 of 29.7. 77——as amcnded) as

‘drought’ stricken area, amongst other properties:

(A) On 8.4.84 an area of Potzimiou village set out in paragraph
(e) of Appendix 1 (attached to the written address of the respon-
dent).

. (B) On.. 5.5.84, the remainin g area of Potamiou -Viilége (vide
Appendix 2). :

The applicant in the present recourse submitted applications as,
and within the time, envisaged.by Regulation 7(1}(b) of the Reg-
ulations aforesaid, for properties cultivated by him with barley in
both the above declared ‘drought’ stricken areas; the first applica-
tion was referring to several plots of land covering a total extent
of 192 donums within area under (A) above (Appendix 3), whilst
the second application was referring to plots of 94 donums situat-
ed within (B) area. _ s

The assessment of the damage in the area under (A) above,
was effected between the 24th April and 9th May 1984; as the rel-

* evant properties of the applicant totalling 192 donums in extent,
.were not reaped at all the assessment of the damage was carried

out according to the Regulations and compensation was awarded-
to the applicant.

.. The ‘assessment of the damage in the area under (B) above,
was effected between the 24th May and 28th May 1984; the rele-
vant properties of the applicant in this area totalling 94 donums,
(with the exception of 4 donums in respect of one plot - where the
provisions of Regulation 8(2) were more or less complied with -
and an area of 15 donums in respect of 3 plots, which were not
reaped at all) were either reaped or grazed to such-an extent that
no "witnesses" were left, according to the provisions.of Regula-
tion 8(2). As a result the government agriculturist who carried out
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the assessment in this area pursuant to the provisions of regula-
tions 9 and 10, accompanied by the rural constable of the village,
was unable to assess the damage in respect of 75 donums of land
cultivated by the applicant with barley (out of the 94 in respect of
which the second application for "B" area was filed by the appli-
cant) as "witnesses” envisaged by Regulation 8(2) enabling an as-
sessment were not retained (vide Appendices 5(a) and 5(b)).

As already stated above, in a plot of 4 donums (out of the 94)
some "witnesses” were left, whilst in 3 order plots of a total ex-
tent of 15 donums the barley was not reaped; for these 19 do-
nums the assessment was carried out and the amount of £147.49
cent was awarded as compensation to the applicant.

The findings of the assessor were published on 28.6.84; the
applicant lodged an objection on 3.7.84 pursuant to Regulation
11(1) against the findings of the assessor in the first instance
(Vide Appendices 6(z) 6(b) and 6(c)).

Folldwing the objection re-assessments were carried out pur-
suant to Regulation 11(7)(8)(9) & (10), by 2 other agriculturists-
re-assessors on 9.7.84 (vide Appendix 7).

The applicant was present during the reassessment and signed
before the reassessors the relevant form (vide Appendix 6(c) and
the affidavit of re-assessors dated 10.3.87) to the effect that he
"could not discern 'witnesses' in his properties.”

The findings of the re-assessors confirming the findings of the

initial assessment were communicated to the applicant on
19.7.84,

The relevant part of Regulation 8(2) of the Agricultural Insu-
rance Regulations reads as follows:

"8-(2) Evg weplrtwoty natd tnv onola dev éxel Sievep-

A 1 extipnolg péxoL Tov guwiiboug xpdvou ovyxowdiis,
10 aopallLopevov TRdowIov ogeilel. va ouyxopion to
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P0GV, VIOYREOUTAL O®E va apiion REQOS TNG TaQUYw-
Yiig GOVYROULOTOV, WG PagTVEa TNg tpoEevnBelong entl mg
. megl ng o Mdyog nahhregyelas, Inulag wg axolovBug: -

(@) Awx Ta oLTnEd xan Tag ratdtag avd ev Tuipa 10 T,
ELG TO REVIQOV HOL TC TEOOEQQ AxQa EXAOTOV QypOTENa-

(English translation) -

"8-(2) In case the assessment has not been carried out till
the usual time of harvesting, the insured person-has to reap the
produce, but he is, however, obliged to leave part of the pro-
duce unieaped, as a witness of the damagc caused to the said
cultivation, as follows

(a) For cereals and potatoes a portion of 10.sq. m.-in the
centre and in each one of the four edges of each plot of land.

" The finding in the initial assessment, which was confirmed by

. the reassessors in'respect of the 75 donums in area "B", (where

the applicant cultivated several plots totalling 94 donums out of

-which 15 donums cultivation was not réaped at all and in another

4 donums where more or less sufficient witnesses were retained)

_ is'to the effect that the aforesaid area was "reaped, grazed, with-

out witnesses."
The applicant does not challenge the aforesaid finding;

The complaints of the applicant are confined to the following:
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1. Alleged delay by the respondent Organisation in carrying
out the assessment in consequence of which the "witnesses"” left
by him were grazed by flocks from adjacent Turkish occupied ar-
eas.

2. Alleged breach of the relevant Regulations by respondent,
in non inviting applicant to be present during the assessment of
damage.

3. Failure of the respondent to carry out an assessment of the
damage caused to the 75 donums of applicant's cultivated lands
by analogy to the damage found by the respondent to have been
caused by the ‘drought’ to the remaining 19 donums for which
£147.49 cent compensation was awarded to the applicant.

Now as regards the first complaint:

As already stated area under "B" above was declared by the
Board as "drought” stricken on 5.5.84; applications ought to have
been submitted for this purpose up to 15.5.84; the assessment in
the area began on 24.5.84 and it was completed on 28.5.84. In
the circumstances I really fail to see any delay on behalf of the re-
spondent Organisation.

With regard to the second complaint I am inclined to agree
with the submission of learned counsel appearing for the respon-
dent, to the effect that the respondent has no obligation to notify
the applicant to be present at the assessment. According to Regu-
lation 10(5) "o nopailoptvos 1 0 avTLTEOoWITog TOV divatal
va napiorator xatd Tnv extipnowv xor va exBétn tag
avitippels Tov end Tng Enpuiag.” That is the applicant may be
present during the assessment, if he so wishes and if he chooses
to attend he has the right to express his views in respect of the
damage caused.

This is in contradistinction to paragraph 6 of Regulation 10 in-

voked by leamed counsel for applicant; in the latter case the appli-
cant has to be present "whenever this is asked by the assessor”,
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which is not the present case. -

The applicant had sufficient notice from publications in the lo-
cal press (vide Appendices 8 and 9) of the matter in question; and
by exercising reasonable diligence he could ascertain the date and
even the time when the assessment was to be carried out. In the
circumstances it was up to him to choose either to be present dur-
ing the assessment or not. It is obvious that the applicant chose
not to attend during the first assessment; because at the reassess-
ment he was present according to the material before me.

In any event the first assessment was carried out by the asses-
sor accompanied by the rural constable of the area as envisaged
by paragraph (3) of Regulation 10,

Coming now to the last complaint of the applicant: It must al-
ways be borne in mind that the Agricultural Insurance regulations
1977, as amended, provide in part IV thereof, the procedure to be
followed for ascertaining and assessing the damage; it is quite
clear that an assessor cannot go outside these provisions envis-
aged by the aforesaid Regulations.

The assessor has not a free hand, for instance, to overlook the
provisions of Regulations 8(2) set out earlier on in the present
judgment. In virtue of the aforesaid regulation the applicant is
"obliged" to leave part of the produce unreaped, as "witness" of
the damage. The assessor could not go beyond such regulation
which ordains the presence of "witnesses” and goes even further
to fix the extent of the property affected to be left unreaped for the

purpose.

Having carefully gone through the material before me I hold
the view that the assessor acted within the limits envisaged by the
Law and the relevant Regulations. In the case of properties culti-
vated by the applicant in the area under "A" above, of 192 do-
nums in extent, a proper assessment was carried out; in the case
of properties in area under "B" above of 94 donums in extent, an
assessment was carried out for 19 donums out of the 94, as the
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requisities of the Law and the Regulations were present: in re-
spect of 4 donums "witnesses” were retained, and the remaining
15 donums were not reaped at all by the applicant; and the proper
assessment was followed by the payment of the respective com-
pensation. Unfortunately the requisites of the Law and Regula-
tions were not fulfilled for the remaining 75 donums; in the cir-
cumstances I hold the view that the assessor could not assess the
damage for these 75 donums applying by analogy, as submitted,
the percentage of the damage ascertained by him in respect of the
remaining 19 donums; that would in effect mean that the assessor
would be acting contrary to Law and the Regulations and in ex-
cess of his powers.

For all the above reasons present recourse fails and is accord-
ingly dismissed. Let there be no order as to costs.

Recourse dismissed.
No order as to costs.
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