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[SAVVIDES, 1)
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
GEORGHIOS ANDREA EVANGELOU AND OTHERS,

Applicants,

¥,
THE MUNICIPALITY OF LIMASSOL,
Responﬁents.

(Case No. 620/85)..

Administrative acs—Validity of—Should be determined on the basis of the le-
gal and faciual status applicable ai the time of its issue—Exception to the
rule in case of unreasonable delay on the part of the administration o issue
a decision concerning the application before it.

In this case, the applicants applied for a division permit to divide their
land into building sites. Before communication of any decision to the appli-
cants, there was issued a decision for the construction of a main road
through the applicants' lands. The Court held that in view of the unreasona-
ble delay on the part of the respondents to take a decision conceming the di-
vision permit, the respondent could not rely on the plan for the new road
and wm down the application or demand readjustment of applicants' plan.

Sub judice decision annulled.
£150 costs in favour of applicant.

Casesreferred to:
Lordou and Others v. The Republic (1968) 3 C.L.R. 427,

Loisiana Hotels Ltd. v. The Municipality of Famagusta (1971) 3 CL.R.
466,
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Pierides and Others v. The Municipality of Paphos (1986) 3 CL.R. 1769.
Recourse. L - ' g

" Recourse agamst the refusal of the respondents to grant appll-
cants a division permit of their property 1nto building sites.

D. Michaelides (Mrs.), for the applicah‘_té.

" Y. Potamitis, for the respondents. :

s Cu'r ady. vuft
SAVVIDES J. read the followmg judgment. The apphcants in
[hlS recourse pray for the followin g relief: '

(a) A'declaration of the Court that the refusal and/or ¢ ormssxon
of the respondents to issue a division perm1t of their property into
bulldmg sites is null and v01d

(b) A declaration of the Court that the decision and/or omission
of the respondents not to issue a division permit of their property
into building sites was taken in excess and/or abuse of power
and/or contrary to the Streets and Buildings Regulation Law,
Cap. 96 and/or the respondents acted in violation of thc principles
of good adrmmstratlon

:

The facts of the case are as follows:

The applicants are co-owners in 1/3rd undivided share each, of
plot No. 404, sheet/plan LIV/41, located at the locality of Kokki-
noyia, 'of Ayia Phylaxls le'lssol covered by Reglstranon No
19547

On the 16th Augnst '1978, the applicants submitted an applica-
tion for the division of the said propcrty into building sites. At the
material time applicants' property was outside' the water supply
area and there was a problem as to the division of the propérty
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into building sites. In 1980 the Water Board decided to include
applicants' property within the water supply area. The respon-
dents brought this fact to the notice of the applicants and asked
them to readjust their plans in accordance with the new street
planning.

The applicants in 1983 submitted new plans, as requested, for
the division of their property into 33 building sites which the re-
spondents submitted to the Water Development Department, the
Electricity Authority of Cyprus and the Cyprus Telecommunica-
tions Authority for their observations and advice. As no reply
was sent to the applicants conceming their application, applicants,
through their counsel, wrote to the respondents on the 27th June,
1984, complaining against the delay of the respondents to inform
them about the fate of their application stressing the fact that divi-
sion permits had already been granted in the same area to persons
who had applied later than the applicants for the division of their
property. Counsel for applicants concluded his letter by asking
for an early reply on the matter with reservation of applicants’
rights for any damage which they might have suffered due to the
unreasonable delay of the respondents in replying and as a result,
of the delay in developing their property.

The respondents at their meeting of 4th June, 1984, approved

a plan for the construction of two main roads one of which was,

as planned, passing through the aforesaid property of the appli-

cants. Negotiations in this respect had commenced earlier in the

. same year between the respondents and the Town Planning Au-
thorities.

According to the facts set out in the opposition the applicants
were informed about the approval of such road and were asked to
submit new plans taking into consideration the proposed con-
struction of the new main road. The applicants deny that they ever
received any such letter or that it was ever communicated to them
that their application could not be granted unless their plans were
to be modified.
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It is also stated in the facts set out in the opposition that other
plots were divided into building sites in that area and that they |
were divided by virtue of permits which were granted before the
decrslon of the 4th June, 1984 was taken .

From what emanates both from the rellef prayed and the writ-
ten address of counsel for applicants and the arguments advanced
is that the applicants have treated thé omission of the respondents
to reply.and/or act on their apphcauon within a reasonable time as
a refusal to grant to them a permit and they have challenged such
omission as a refusal to grant their application and issue the per-
mit applied for.

By ler written address courisel for applicants ; submitted that
bearing in rmnd the date when the apphcal:ron of the apphcants for
division of their property was made, a dems1on should have been
taken at least as early as March 1983 when the various authori-
ties involved had already given thelr consent for the division. i
Though counsel for the respodents alleges that the division of the
property into building sites was approved on 4th November
1983, neyertheless such decision was never communicated to the
apphcants On the contrary whereas the Tespondents have so de-
cided, as alleged they delayed sending their leply so that in the
meéantime they were afforded the opportumty of déciding upon a
street planmng scheme mcludmg the constructlon of a new main
road passmg through’ the property of the appllcants, a decision
which' was taken as alleged on the 4th June, 1984, i.e. 'six years
after the original application of the applicants was submitted and
by which decision a new state of affairs was created changing the
legal and factial status exrstmg till such date X P

Iz
5. -

The quesnon of a change in the legal and factual status be-
tween the date when anh apphcanon is made and the date when a
decision is taken on such apphcatxon came up for consideration
before this Couft in‘a number of cases. The principle emanating’
from such cases is that the vahd1ty of an administrative act of this’
nature is determined on the Basis of the legal status at 'the time of
its 1§spe and i is §ub_|e_et to 'the exemption that the pre-existing legis-
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lation is applicable when there has been an omission on the part
of the administration to perform, within a reasonable time, what it
was duty bound to do before the change of the law. See, in this
respect, Andriani Lordou and Others v. The Republic (1968) 3
C.L.R. 427, Loisiana Hotels Ltd. v. The Municipality of Fama-
gusta (1971) 3 C.L.R. 466, Marina George Pierides and Others
v. The Municipality of Paphos ((1986) 3 C.L.R. 1769).

As already explained the applicants submitted their application
in 1978 but such application could not be considered until the
property of the applicants was included in the Water supply area.

In 1983 the applicants submitted new plans in compliance with
the directions given by the respondents taking into consideration
the existing street planning. It is alleged by the respondents that
applicants’ application was approved on 4th November, 1983 and
that their decision was communicated to applicants. The appli-
cants deny that they ever received any notice from the respon-
dents that their application was approved. In fact having gone
through the material in the file of the Municipality I could not
trace any letter addressed to the applicants or any record of any
notice informing them that their application was approved. On the
contrary what appears in the file is that early in 1984 the respon-
dents were considering the question of the creation of a new main
road passing through the property of the applicants and that there
were communications in this respect between the respondents
and the Town Planning Authorities.

It is submitted by counsel for applicants that till 4th Novem-
ber, 1983 there was no obstacle in granting the permit applied for
and had the respondents communicated their decision of having
approved the permit subject to the condition set out therein the ap-
plicants would have proceeded to divide their property according-
ly. As already mentioned applicants deny that they ever received
such letter and the respondents failed to prove that any letter or
notice communicating their decision was sent to the applicants.

In the circumstances of the present case and bearing in mind
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the principle emanating from the cases mentioned hereinabove I
find that in view of such unreasonable delay on the part of the re-
spondents to determine the apphcatlon and/or commumcatc their
decision which is alleged to have beeri taken on thc 4th Novem-
ber, 1983, to the :applicants, the fact that in June, 1984 the re-
spondents decided to change the legal and factual status by the
création of a new main road passing through the property of the
applicants is not a justification for refusing the permit or demand
from the applicants to submit new plans taking into consideration
the existence of an mtended new main-road passmg throu gh their

propeny‘ Ry T LT s s v

. In the present case the respondénts failed to exercise their dis-
cr%gic‘m properly and thus they have acted in violation of the law.

-'For the above reasons:the refusal and/or omission-of the re:’

spondems to issue the perrmt applied for has 10 be‘annulled and is

AR S LR VR

hereby declared null and void with £150 agamst cosls m favour
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