5

10

15

20

3 C.L.R.

1987 March 4
[DEMETRIADES, J |

IN THE MATTER QOF ARTICLE 146 OF THE CONSTITUTION

D E L. KIRZIS TOURIST ENTERPRISES LTD.,
Apphcants,

v
THE IMPROVEMENT BOARD OF YERMASOYIA,
Respondents

(Case No 193/84)

Executory act — Confirmatory act — Rejection of applicaton for reconsideraon

of a condiion in a building permut — Absence of new fact — Such rejecton
is confirmatory of the decision, whereby the condition had been imposed

Time within which to file a recourse — Constitutron, Article 146 3 — Recourse

directed against a confirmatory act — Filed after the expiration of the 75 days’
pencd from commumnication of the previous executory act— Recourse out of
time

Ins 1983 the applicants applied for a building permit in order to effect certan
alterations and/or addihons to thewr hotel apartments situated within the area
of the respondent Improvement Board The permit was granted, but on
condition, inter alia, that the apphcants should install a biological systern and
other systems for the removal of dirty water The perrmit wasssuedon 2 6 83
The applicant paid the relevant fees

The apphcants allege that later they found out that the implementaton of
the said condihon would cost them £35,000, and would entail the closing of
the apartments for a penod of six months As a result, on 4 10 83, the
applicants requested the respondent to reconsider the matter By letter dated
7 2 84 the respondent rejected applicants’ said request Hence the present
recourse

Held, dismissing the recourse (1) The applicants did not invoke any new
facts in support of therr request dated 4 10 83 It follows that the sub judice
decision 1s confirmatory of the previous decision of the 2 6.83 and, as such, it
lacks executory nature

(2} Furthermore, 1n the light of the above the recourse 1s out of time

Recourse disrisesd.
Costs against applicants.
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Recourse.

Recourse against the decision of the respondents to insist and
not remove the condition for the installation of a biological system
and other installations for the removal of dirty water in building
permit No. 1136 dated 2nd June, 1983.

A. Stylianou (Miss), for the applicants.

A. Kourides, for the respondents.

Cur. adv. vult.

DEMETRIADES J. read the following judgment. The
applicants are the owners of hotel appartments situated within the
area of the Improvement Board of Yermasoyia, who are the

appropriate authority for the issue of building permits within their
area.

The appartments of the applicants were built approximately six
years before the present dispute arose. As it appears from the
statement of facts of both parties, as well as from the written
addresses of their counsel, the following are the undisputed facts
that led to the filing of the present recourse.

In 1983 the applicants submitted to the respondents an
application for a building permit in order to effect certain
alterations and/or additions to their appartments. Their
application was granted subject to a number of conditions, one of
which was the installation of a biological system and other
installations for the removal of dirty water. The relevant permit
{building permit No. 1136) imposing this condition, was issued
and communicated to the applicants on the 2nd June, 1983.

It is the allegation of the applicants that although they
considered this condition oppressive, since the construction
intended to be carried out related only to alterations and/or
additions, they did not object to it and they paid the relevant fees.
However, when they studied the matter of the implementation of
the said condition, they found cut that compliance with it meant an
extra expense of £35,000.- plus the closing of the appartments for
a period of at least six months which, undoubtedly, would have
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caused them considerable loss in their net income for that period.
As aresult, on the 4th October, 1983, the applicants wrote a letter
to the respondents, the relevant part of which reads:

«AvTTOOpPaGTE Va TapaTnpicovpe 6T Bewpolpe T

5 emBoAr| Touv 6pov auTol uTTEPBOAIKG GbIkn Kail Gkaipn

TN OTIYPR] TTOU UTTApXEl OXESIO YIG KOTAOKELH) OTO

GOVTOUO PEANOV KEVTPIKOD OTTOXETEUTIKOD QUOTHHQTOS

mou koAUTITEl Koy TV Tiegoxf Teppacdyeas. Eivas

GbiIko va vTTOXPEWBOUHE VO UTTOOTOUHE TOPA HIA TOOO

10  peyadn damdvn yia éva épyo mov Ba axpnoTeuTei ot
Sud To TOAG Tpia xpovia.

NapakcAotpe va emaveferdoere To 6Ao Bépa kai pn
EMYEIVETE OTO TAPOV OTADIOV OTN KGTAOKELT] TETOIOU
ovorfipatos. Epeig e avaiapBavouvpe Tnv umoxpéwon
15 va KaTtaokevdgoupe To  ovoTnpa  BioAoyikdg
emefepyaciag Twv AvpdTwv TNg TOUpIioTIKAG povadag
pog av ge KAmoio otddio yiax otoiedbAToTe Adyo
eyKOTaAN$Oei  n  KATAOKEU]  TOU  KEVTPIKOD
QTOXETEUTIKOU OLOTAHATOS aTnv TEPIOXN
20 leppaodyeiag.» :

(«We regret to point out that we consider the imposition of this
condition highly unjustified and untimely since there is a
scheme for the construction, in the near future, of a central
sewage system which covers also the Yermasoyia area. It is

25 unjustified for us to be obliged to suffer now such great
expense for works that will, in two to maximum three years, be
useless,

We pray that you reconsider the whole matter and not insist,
at this stage, on the construction of such a system. We

30 undertake the obligation to construct the biological system of
our touristic unit if at some stage for any reason the
construction of the central sewage system in the Yermasoyia
area is abandoneds).

By their letter dated the 7th February, 1984, the respondents

35 rejected the request of the applicants, thus the present recourse,
by which the applicants pray for a declaration that the decision of

the respondents, communicated to them by the latters’ letter dated
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the 7th February, 1984, to insist on and not to remove the sub"

judice condition in the building permit No. 1136, dated the 2nd
dune, 1983, is null and void and of no effect whatsoever, being
contrary to the law and/or the Constitution and/or being in excess
or in abuse of power.

The grounds of law, on which the applicants base their
recourse, are -

{a) That the decision in question is not reasoned at all.

{b) That the decision was reached without taking all relevant
factors into consideration, and

(c} that the decision is oppressive and in itself is in abuse of the
powers vested in the respondents.

The respondents oppose the recourse on a number of grounds,
two of which | find have to be decided in the first instance. They
are —

(a) Was the recourse filed within the period provided by Article
146(3) of the Constitution? And

(b) Are the contents of the letter of the respondents, dated the 7th
February, 1984, of an executory nature or was it a confirmation of
their decision of the 2nd June, 1983, when the sub judice
condition was communicated to them? '

Before proceeding with the grounds of law on which the present
recourse has been based, it is pertinent to examine, at this stage,
the preliminary objections raised by counsel for the respondents.
It has been submitted in this respect by him that the sub judice
decision is not of an executory nature as it simply confirms a
previous decision in the same rhatter and, therefore, it cannot be
made the subject of a recourse under Article 146 of the
Constitution. Also, that the present recourse is out of time.
Reference has been made, in this respect, to the Conclusions from
the Case-law of the Council of State in Greece, 1929 — 1959,
where the following are stated {at p. 240):

«Npéaters BeBaiwTikai. AmapabékTwg TrpooBaiiovral
&’ airfoews akvpoews, weg oTEpOUpEval EXTEAEOTOO
XapakTfipos, ai 8eBanwTikai Tpageig, fror on wpaEeig a
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EXOLOQI TO QUTO TEPIEXOPEVOV TTpog TTpoekbobeioav
ekTeAeoTHv, emBeBalovoar Ta0Tny, avefapTiTwg ToL
av exdibwyror auTemayyiATws 1 T AIToEl Tou evdro-
depopévou. QUTw eivan BeBaiwTik i wpa&ig n ouvi-
oTwoa amAfv emavaAnynv TpoyeveoTépag, 1] oTnpio-
pévn ETi TNG QUTAG TTPOYHOATIKAG VOHIKNG B8GoEwg
MNpé&éig dnAodoa amAnv gppoviv Tng AIOIKOEWS EIG
wponyoOpevny mpaliv, éoTw kal un emavaiapBavouca
T0 MEPIEXOpEVOV TAUTNS, aTTOTEAE! emriong BeBaiwTIKAv
mp&liv, wg A X. N EPHOVI] EIG TIPOYEVECTEPAV GpvnaIv,
O0Tw ekpiBnoav BeBowmikai TpGEes n dpvnoig NG
AIOIKNOEWG OTFWG AVOKOAEDT) TTPONYOUHEVNV EKTEAE-
oriv wpa&iv, n amoéppIYs amrAng 1IpapXIkAS TTPOoHL-
¥Ns 1 airnoewg Beparreiag.»

(«Confirmatory acts Unacceptably they are attacked by
recourse for annuiment, as lacking executory character,
confirmatory acts, 1 e acts which have the same contents
with a pre-issued executory one, confirming same,
wrespective of whether they are 1ssued on the motion of the
administration or on the application of the interested party.
Thus confirmatory 1s an act which consists of a mere repetihon
of a previous one, based on the same factual and legal basis
An act stating a mere persistence of the admirstration to a
previous act, even though 1t does not repeat its contents also
consttutes a confirmatory  act, as for instance the persistence
to a previous refusal Thus the refusal of the Admimistration to
revoke a previous executory act, the dismissal of a simple
hierarchical recourse or an applicaton for rehef were
constdered as confirmatory acts»)

In my view, the contents of the respondents’ letter of the 7th
February, 1984, do not create any new legal situaton or an
obligahon by the respondents to take a new decision. Forsuch a
situation to anse the applicants had to supply the respondents with
facts that were not before them when they were taking thetr
decision of the 2nd June, 1983. lt1s clear from the facts of this case
that the only request of the applicants was that the respondents
reconsidered the matter and not to insist on the implementation of
the sub judice decision. The fact that a central sewage and
drainage system for the Limassol area, including the Yermasoyia
area, would be constructed, was well known to both sides when
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the sub judice condition was imposed and accepted.

However, between the 2nd June, 1983, and the 4th October,
1983, when the applicants sent their letter, no new facts to be
considered by the respondents were put forward by them and as
a result the sub judice decision could not be anything else but a
confirmation of the decision for the 2nd June, 1983.

In the circumstances of the case, 1 find that the sub judice
decision is not of an executory nature but it is only a confirmation
of a previous decision taken by the administrative organ to which
the applicants addressed their demand. '

As regards now the second issue raised by counsel for the
respondents, namely that the recourse was filed out of time, it is
provided by Article 146(3) of the Constitution that a recourse must
be made within seventy-five days of the date when the decision or
act of an administrative organ came to the knowledge of the
person making the recourse. In the present case, in view of my
above conclusion, | am of the opinion that this recourse was filed
out of time and it must be dismissed accordingly.

In the result, this recouse is dismissed with costs.

Recourse dismissed with costs.
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