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SC.LR.

1987 February 16
{SAVIDES, d |

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PANICOS NICOLAQU,
Appficant,
v
THE REPUBLIC OF CYPRUS, THROUGH
THE REVIEW LICENSING AUTHORITY,
Respondent
{Case No 709/85)

Motor Transport—The Motor Transport Regulation Laws 1982-1984, section

5(9)~—Hinng of cars without a dnver—Apphcation for a heence for, refused on
ground that applicant did not intend to carry on the business of hinng cars
without a dnver as his main occupation—in the circumstances sub judice
decision reasonably open to the respondent Authonty

Admumistrative Law—Discretion of Administration, exercise of—Judicial control—

Principles applicable

The applicant s a Cypriot lving wath his family in England Onthe 10 12 84
the applicant submitted apphcations for the grant of licences for cars hired
without a dniver in relation to 20 vehicles The Licensing Authonty disrmssed
the application on the ground that the needs of Cyprus in «Z» cars are satishied
by the exssting number of hicences

As a result the applicant filed a hierarchical recourse to the respondent
Authonty -The respondent Authonty disrmissed the said recourse on the
ground that «it has not been satisfied that the apphcant intends to carry out the
business of hinng cars without a dnver as his main occupation and m
consequence he does not satisfy the prerequisites of section 5, sub-section (9)
of the Law» Hence the present recourse

It should be noted that in the course of the heanng of the hierarchical
recourse applicant’s counsel stated that the applicant could only afford to buy
6 or 7 cars

Held, dismissing the recourse (1) This Court does not substitute 1ts own
discretion to that of the appropnate administrative organ What this Court has
to examine 1s whether the discretion was properly exercised and whether 1n
the circumstances it was reasonably dpen to the organ concerned to take its
decision
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{2) The relevant provision of the law 1s section 5(9) of the Motor Transport
Regulation Laws 1982-1984. The question is whether the applicant satisfied
the Authonty that he was a person falling within the prowisions of sub-section
9 of section 5.

(3} Bearing in mind the statements by appllca‘nt's counsel before the
respondents and the fact that applicant was not a repatriated Cypriot, the
Court came to the conclusion that the sub judice decision was reasonably
open to the respondents.

Recourse dismissed.
£50 costs 1n favour of respondents.

Recourse.

Recourse against the dismissal of applicant’s hierarchical
recourse against the refusal of the Licensing Authority to issue
licences to the applicant in respect of 20 cars to be hired without
a driver.

5. A. Karapatakis, for the applicant.
M. Tsiappa (Mrs.), for the respondent.
Cur. adv. vult.

SAVWIDES J. read the following judgment. The applicant by
this recourse prays for the following relief:
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A. A declaration of the Court that the act and/or decision of the

respondent communicated to the applicant by letter dated the 2nd
July, 1985 whereby his hierarchical recourse against the decision
of the Licensing Authority to refuse the issue to him of licences in
respect of 20 cars to be hired without a driver (Z cars), was
dismissed and the refusal to grant the said licences to him are null
and void and of no legal effect.

"The grounds of law advanced by his counsel in support of the
application are that the sub judice decision is not duly reasoned, it
was taken under a misconception of fact, in the wrong exercise

and abuse of the respondent’s discretionary power, contrary to the -

rules of good administration and/or natural justice and that it is
illegal.

The facts of the case are as follows:

The applicant is a Cypriot living with his family in England and
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working there as an employee in a factory. Till 1974 when he left
for England, he was employed at the Cyprus Transport Control
Office. On the 10th December, 1984 the applicant submitted
applications for the grant of licences for cars hired without a driver
in relation to 20 vehicles.

A report was prepared by the District Transport Controller
containing details about the applicant. The Licensing Authority
having taken into consideration all the facts and circumstances
relating to the applications, decided at its meeting of the 12th
February, 1985, to refuse the grant of the licences applied for on
the ground that the needs of Cyprus in «Z» cars are satisfied by the
existing number of licences, and informed the applicant
accordingly, by letter dated the 22nd February, 1985.

The applicant on the 8th March, 1985 filed a hierarchical
recourse to the Licensing Review Authority against the decision of
the Licensing Authority.

The Respondent Licensing Review Authority met on the 23rd
April, 1985 and after having heard what was said by counsel on
behalf of the applicant, decided, on the 24th May, 1985 to dismiss
the said recourse. The decision of the respondent was
communicated to the applicant by letter dated the 2nd July, 1985,

The sub judice decision reads as follows:

«The Licensing Review Authority having studied all
material from the relevant files and everything that was said by
.the applicant’s advocate, decides to dismiss the recourse as it
has not been satisfied that the applicant intends to carry out
the business of hiring cars without a driver as his main
occupation and in consequence he does not satisfy the
prerequisites of section 5, sub-section (9) of the Law.»

By his written address counsel for applicant expounded on his
contentions that the sub judice decision was vague and/or
defective, that there was a misconception: of fact and that the
respondent acted in excess of its powers. He contended that under
the provisions of the relevant law licences should be granted to
persons who are engaged or intend to be engaged in the transport
business as their main occupation and that the applicant had such
an intention and the transport business was in fact the only
business in which he had experience and the respondent wrongly
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refused the said licences on the ground that the applicant did not
satisfy the prowvisions of the law

Counsel for the respondent by her wntten address contended
that the sub judice decision was 1ssued In the exercise of the
statutory powers with which the respondent was vested and that
the hierarchical recourse 1s not a judicial proceeding in any sense
nor 1s 1t intended to review the correctness of decisions of the
hierarchically subordinate organ, but 1s a second tier in the
decision-taking process designed to elimmate mistakes as well as
abuse of authonty by subordinates Both organs in the hierarchy
are charged with the same duty to promote the objects of the law
by the application of its provisions in particular cases

What the Court has to consider, counsel submitted, 1s whether
it was reasonably open to the respondent. in view of the provisions
of the law and the matenal before it to reach the sub jucice
decision In her submussion, it was reasonably open both to the
Licensing Authonty and the respondent in dealing with the
hierarchical recourse, in the hght of the materal before them and
the statements made by applicant’s counsel, tc come to the
conclusion that the applicant did not satisfy the prerequisites set up
tn section 5{9) of the law, that 1s, that he did not propose to canry
on the business of hinng vehicles without a dnver as his main
profession

It has been repeatedly stressed that this court when dealing with
the exercise of discretion by an organ in which a discretion 1s
vested, has to examme whether such discretion was properly
exercised and whether in the circumstances of a particular case it
was reasonably open to the organ concerned to take its decision.

This Court 1s not to substitute 1ts own discretion to that of the
approprate organ

Beanng in mind the above pnnciples, the question which poses
for consideration before me 15 whether it was reasonably open to
the respondent to decide, as it did Counsel for applicant
contended that pnor to the Turkish invasion, though the applicant
was a cwvil servant, he had a number of «Z» cars which were
registered in the name of his father, who lived in Kyrenia and who
was engaged in the hinng of such cars After the Turkish invasion
the applicant left for England and hus father sold the licences for the
«Z» cars at £50 - each, thus, in fact trading such licences
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In answenng the questions put to his counsel at the hearning
before the respondent at which the applicant was not present, his
counsel stated on his behalf, that the apphcant was living 1n
London, working in a factory there, his farmily was [iving with him
in London and that although he was applying for 20 hicences he
could only afford buying six or seven cars

The relevant Law is the Motor Transport Regu]atIOH.LaWS,
1982-1984 Sub-section (9} of sechion 5 provides as follows

«(9) Oudepia adaa obikng xpocws Ba yopnynro
avadopikmg TPog  olovdbAToTE  Gxnua  dnpooiag
Xpoews Tpog ekTéea oiaodAToTe obiknG XpRoLws
&’ nv oamarteitanr TOI00TOV  OXNHa  dUVApPEl  Twv
bardewv 100 TapdévTog NOpou, EKTog gav O
IBIOKTATAG TOUTOU Teion TRV apxny oadawmv oT
pETEPXETON N mpoTiBeTon  Omwg  peTEABR TRV
HETGMOPIKAY  EMIXEIPNOIV WG KUPIOV  QUTOUV
ETTAYYEAHOD,

(«No road use hcence will be 1ssued in respect of any pubhe
vehicle for effecting any road use for which such vehicle 1s
required under the provisions of this Law, unless its owner
persuades the licensing authonty that he professes or
proposes to profess the transport business as his mamn
occupationsj

The queshon 1s whether the applicant satisfied the Authonty that
he was a person falling within the prowvisions of sub-section (9)

Beanng in mind the statements made conéerning the applicant,
by his counsel, and the fact that at the matenal time the apphcant
was not a repatnated Cypnot intending to start a business of self-
dnve cars as his main business, but was residing in England with his
farmly and working there since 1974 when he settled in London,
| have come to the conclusion that it was reasonably open to the
respondent to decide asit did and I find no reason to interfere with
its decision

The recourse 1s, therefore, dismissed with £50 - costs in favour
of the respondent Any previous orders for costs are hereby set
aside

Recourse dismissed
Applicantto pay £50 - costs
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