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1987 October 7
[SAVVIDES, J |
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
PETER BROWN,
Apphcant,
v

THE REPUBLIC OF CYPRUS, THROUGH
1 THE MINISTER OF INTERIOR,
2 THE DISTRICT LANDS OFFICER LIMASSOL,

Respondents

(Case No 150/86)

Immovable property — Alens — Acquisition of immovable property by alhens —

The Immovable Property Acquisthon (Altens) Law, Cap 109, as amended by
Laws 52/69 and 55/72 — Section 4{2) — Deed of trust concerning land
executed before the coming into operatton of Law 55/72 — The beneficiary
thereunder, an alen, compled with requirements of section, but his
application for registration of the trust wath the D L O was refused on ground
that 1t amounted to an acquistion of immovable property by an alen
prohibited by section 3 of the aforesaid laws — Refusal annulled

The applicant 1s an alien within the definthon of s 2 of Cap 109 as
amended by section 2 of Law 52/69 and section 2 of Law 55/72

The applicant 1s beneficiary under a deed of trust concerming a parcel of
land situated at Yermasoyia village, Limassol The deed was executed before
the coming into operation of Law 55/72 On 5 9 72 the deed was presented
to the Mimistry of Intenor and was indorsed accordingly in accordance with
sechon 4(2) of Law 55/72, which reads as follows

«Nothing in this Law prowided shall affect the nghts of an alien
subsishng at the date of the coming into operation of this Law under a
trust for his benefit relating, in whole or 1n part, to i)mmovable propenty,
provided that the document creating the said trust shall be produced to
the Minuster of Interior within two months of the said date for noting
thereon the date of its produchon, and such note of the date shall
constitute undisputable enidence of the producton of the document as
aforesaids
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On 8 2 85 the apphcant filed an application to the Dismct Lands Office of
Limassol for the registration of the said trust in accordance with the provisions
of secton 65E of the Immovable Property (Tenure, Registrabon and
Valuahon) Law, Cap 224, as amended by Law 2/78

The Dhstnet Officer refused registrabion of the trust, on the ground that ot
amounts to acquisition of immovable property by an alien, which 15 prohibited
by secton 3 of Cap 109, as amended

Hence this recourse
The Count, after citing the relevant prowisions of the aforesaid law

Held annuiling the sub judice decision (1) The contention of counsel for
the respondent that the document in queshon was not a deed of trust, but a
contract for sale, was not raised or examined by the respondent before
reaching the sub judice decision

{2) In the hight of the prowisions of section 4(2) of Law 55/72 and once the
prerequisites of such sechion had been complied with, the subject-matter trust
deed did not fall wathin the restnchions of the law and was not affected thereby

(3} In the result respondent {2) by refusing to have the said deed reqistered
for the reasons contained in his letter embodying the sub judice decision,
operated under a misconception of law and his decssion 15 1n excess and/or
abuse of his powers

Sub judice decision annuiled
Costs against respondent

Recourse.

Recourse against the refusal of the respondents to effect
registration of a piece of land at Yermasoyia village on the
applicant as a beneficiary under a deed of trust executed on
256.1972.

A. N. Lemis, for the applicant.
Gl Hadjipetrou, for the respondents.
Cur. adv. vult.

SAWIDES J. read the following judgment. The applicant is a
citizen of the United Kingdom and resides permanently abroad.
He is the beneficiary under a deed of trust executed on 25.6.1972
conceming a parcel of land situated at Yermasoyia village,
Limassol. Such deed was presented on the 5th September, 1972,
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to the Ministry of Interior in accordance with the provisions of
section 4(2) of the Immovable Property Acquisition {Aliens}
{Amendmenit) Law of 1972 {(Law 55 of 1972) and was indorsed
accordingly.

On the 8th February, 1985, the applicant through his advocate,
filed an application to the District Lands Office of Limassol for the
registration of the said trust in accordance with the provisions of
section 65E of the Immovable Property (Tenure, Registration and
Valuation) Law, Cap. 224, as amended by Law No. 2/78. The
District Lands Officer referred the matter to the office of the
Attorney-General of the Republic on whose advice he refused to
effect such registration and his refusal is contained in a letter dated
20th December, 1985, addressed to the applicant’s counsel the
contents of which read as follows:

<With reference to your application dated 8.2.1985 for the

registration of a trust of the Company SAVESTATES LTD., of

Limassol [ wish to inform you that this cannot be registered as

it amounts to acquisition of immovable property by an alien

which is prohibited under s. 3 of the Immovable Property

" Acquisition (Aliens) Law, Cap. 109 and the amending Laws

(Opinion of the Attorney-General No. 11(A)/44/11 dated 20/
5/1985).»

As a result the applicant filed the present recourse challenging
the above decision and praying for its annulment.

The following legal grounds were advanced in support of the
prayer:

The respondents arbitrarily, wrongly and in violation of the
provisions of the Law, Cap. 109, as amended by Law 55 of 1972
and in particular section 4(2) and/or in violation of Articles 146 and
82 of the Constitution and/or in excess and/or abuse of powers
refused to register the said trust in favour of the applicant.

In arguing his case counsel for applicant submitted that the trust
deed in question was executed by Savestates Co. Ltd., the owner
of the land and subject-matter of the deed, in favour of the
applicant, prior to the enactment of Law 55/72, under the
provisions of which an alien is prohibited to acquire any interest in
immovable property without a permit from the Council of
Ministers. In any event, counsel contended, under the provisions
of such law a trust deed executed prior to its enactment is

~
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excluded, provided it is presented to the Ministry of Interior for
inspection and indorsement within two months from the date of
the coming into operation of the law. [ the present case counsel
argued the prohibition for the acquis..ion of property by aliens
5 does not apply as the case of the applicant falls within the
exceptions provided by the law. Therefore, the refusal of the
District Lands Officer to accept the trust deed for registration is
arbitrary, wrong and was taken in abuse and/or excess of powers.

Counsel for the respondents submitted that the District Lands

10 Officer rightly refused to accept the said deed for registration as

such deed, in the light of its contents, is in fact not a trust deed but a

contract of sale by the owner of the land to the applicant, of the

subject-matter property. Therefore, counsel added, the applicant

being an alien was prohibited by law to acquire any immovable

15 property without a permit from the Council of Ministers and in the
present case no such permit had been obtained.

It 1s common ground that for the purposes of the present case
the applicant is an alien within the definition of s. 2 of the
Immovable Property Acquisition (Aliens) Law, Cap.” 109 as

20 amended by section 2 of Law 52 of 1969, and section 2 of Law 55/
72.

Section 3 of the Law, Cap. 109 has been repealed and replaced
by section 3 of the Immovable Property Acquisition (Aliens)
(Amendment) Law of 1972 {Law 55/72) which provides as

25 follows:

«3-(1) ATrayopeseTan n uTrd aAAOSaTToU KTAOIG, GAAWS
4 aimia Bavdrou, akivitouv 1bloxTnoiag  Aveu
wponyovpévng adeiag Tou Ymoupyikod ZupBouviou.»

The English translation reads.

30 («3-{1) No alien shall acquire, otherwise than mortis causa,
any immovable property without the permit of the Council of
Ministers first obtained.»)

The word «acquisition of immovable property» as defined in
sub-section 6 of section 3 includes inter alia:
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«(y) Tnv dnpiovpyiav KATOMOTEGPATOG TTPOG GPEADS
aMobdatrol To omoiov apopd, v SAw 1 ev pEpe, €©g
akivnTov 1dloktnoiav, picBwav akiviiTou 1810KTNCIOG
gptriTrTovcav eig Tag Stardéelg Tng Tapaypagou (a) i
PETOXAY ETQUPEITS THS OTIOIOS 1} KTHOIG EPTIHTITEN €16 TOG
daraerg Tng mapaypadgou (8).»

The English translation reads.

(«(c) the creation of a trust for the benefit of an alien relating,
in whole or in part, to immovable property, to the lease of
immovable property {alling within the provisions of paragraph
(a) or to a share in a company the acquisition of which falls
within the provisions of paragraph (b).»)

Furthermore under sub-section (4) of section 3 it is provided
that:

(«{8) Ovbév Twv & T wWoapovit Nopw
dlahapBavopivwv emnpedle To Sikaiwpa aAAodarod
oTwe P08 £1§ Tag ev Tw ApBpw 2 Tou mepi NwAnoews
Fawov  (EBiky  ExTédeoig)  Nopou  avadepopivog
EVEPYEIQG.»)

The English translation reads.

(«{4) Nothing in this law provided shall affect the right of an
alien to do any act specified in section 2 of the Sale of Lands
(Specific Performance) Law.»)

And section 4(2) provides:

4(2) Oubdév Twv ev Tw Trapdvr Nopw Siodapgavopé-
vwv eTTNPeGLE) Ta KaTd TNV Npepopnviav Tng evapews
S 10X006 AUTOU LPIOTAPEVG BiIKaKbPaTa aAAOOATTOD
Sduvdpel karamaoTedpareg Tpog Odedog auTod ado-
pwvTOg, EV OAw N €v pEPEI, eI§ akivnTov 1blokTnaoiay,
VOOUpEVOUL OTI TO Eyypadov Tng dnpioupynodons To ev
AdYw kartamiorevpa wpdfewg Qa mpooaxdi £1g Tov
Ymoupydv Eowrtepikdv, evrdg 800 pnvov amd Tng
pnBeiong npapopnvfag, iva onpeiwdn em’ auvtod n
nuepopnvia Tng Tipooaywyng Tou, n 6 TOwWalTH
anpeiwoig s nUepopnviag Oa guvioTd
avapdio8iTnTov amédafiv Tng ws ev ToIg avwTipw
TPOCaYWYHS TOL £YYPadou.»

The English translation reads.

1380



10

15

20

25

30

35

3CL.R. Brown v. Republic Savvides dJ.

{(«{2) Nothing in this Law provided shall affect the rights of
an alien subsisting at the date of the coming into operation of
this Law under a trust for his benefit relating, in whole or in
part, to immovable property, provided that the document
creating the said trust shall be produced to the Minister of
Interior within two months of the said date for noting thereon
the date of its production, and such note of the date shall
constitute undisputable evidence of the production of the
document as aforesaid.»)

Having dealt with the relevant legal provisions | am reverhing
now to the facts of the case.

The opinion of the office of the Attomey-General on which the
District Lands Officer relied is contained in a letter dated 20th May,
1985, addressed to the Director of Lands and Surveys which reads
as follows:-

«l refer to your letter No. 102/54 of the 10th May, 1985.

2. The creation of a trust amounts to acquisition of
immovable property by an alien, which is prohibited by
section 3 of the Immovable Property Acqusition {Aliens)
Law.»

There is no doubt that the creation of a trust in favour of an alien
amounts to acquisition of an interest in land in accordance with
section 3(6){c) of Law 55 of 1972 which under the provisions of
sectio 3(1) of the Law, Cap. 109, as amended by Law 55/72, is
prohibited save with the permission of the Council of Ministers.

Nothing is mentioned in the above opinion of the provisions of
section 4(2) of Law 55/72 and whether under such provisions the
trust deed in question was or was not exempted from the
operation of the provisions of the law. Nor did the Director of
Lands and Surveys enquire further whether the trust deed in
question was so exempted or not, but he took it as granted that the
creation of a trust was prohibited generaily.

According to his written address. counse! for the respondents
contended that the trust deed in question is not in fact a trust deed
but is an agreement for the sale of property.

Such matter was not raised by the District Lands Officer in his
reply to the applicant in which the reason given for not accepting
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registration of the trust is that a trust deed cannot be created in
favour of an alien as it amounts to acquisition of immovable
property by an alien. This leads to the inference that the
application was considered all along on that basis only.

The situation in the present case is very simple. There is a trust
deed which was in existence prior to the coming into operation of
Law 55/72. Such trust deed was presented by the applicant to the
Ministry of Interior within the period prescribed under section 4(2)
of Law 55/72 and it was indorsed with the date of its production.

In the light of the provisions of section 4(2) of Law 55/72 and
once the prerequisites of such section had been complied with the
subject-matter trust deed did not fall within the restrictions of the
law and was not affected thereby.

In the result respondent (2) by refusing to have the said deed
registered for the reasons contained in his letter embodying the
sub judice decision, operated under a misconception of law and
his decision is in excess and/or abuse of his powers,

For the above reasons this recourse succeeds and the sub judice
decision is hereby annulled with costs in favour of the applicant.

Sub judice decision
annulled with costs in
favour of applicant.
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