(1987)

1987 October 31
[DEMETRIADES d |

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS XEROS
Appiicant,
v
THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondent

(Case No 466/82)

Pubhc Officers - Promotions — Confidential reports — Circular 491/79
contarning the regulations for the preparation of confidential reports — Put
inte effect as from 1 1 80 — Apphicability of, in respect of reports for the year
1979 which were made by the reporting officer at some time dunng 1980

Executory act — Intermediate act — Cannot be challenged by itself, but if the fnal B
act 1s relied upon an invahd mtermediate act, then such fnal act1s also mvahd
- Confidential report for public officer invalid — Final act of promotion, also
mvalid

Publc Officers — Promotions — Confidental reports — Circular 491/79
containing the regulations for the preparation of confidental reports — Reg 10
11 — Breach of — Tantamounts to illegality

Consttuttonal Law — Equalty — Constitution, At 28 — Circular 491/79
containing the regulations for the preparation of confidential reports — Reg
11 — Breach of — Tantamounts to violation of Art 28

By means of this recourse the apphicant challenges the valdity of the 15
promotion of the interested party to the post of Semior Specialist, Medical and
Public Health Services

The applicant 1s semor to the interested party and was recommended for
premotion by the Head of the Department The respondent Commussion,
however, decided to promote the mnterested party because of the great 20
difference m ment between the two officers eas 1t appears from their
confidental reports for the last three years» (1979, 1980, 1981}
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lt must be noted that in two of the iterns the applicant was rated in the report
of 1979 as «mediocre=. The applicant. however, was not informed of such
rating

Counsel for the applicant argued that the confidennal report for 1979 was
5 prepared i contravention of Regulation 11* of Circular 491/79, whilst
counsel for the interested party submtted that as Circular 491 was put into
effect as from 1.1.80, Regulation 11 was not applicable to the confidential
report of 1979,

Held, annuiling the sub judice dew.sion: (1) As the confidenhal report m
10 question was prepared by the reporting officer on 21 8.80, the prowisions of
the new regulations (Circutar 491) were apphcable to1it.

(2) There is no doubt that the reporting officer did not comply in respect of
the confidential report for 1979 with the requirements of Regulation 11(a}

(3} Confidental reports, being intermediate acts, cannot be challenged on
15 therr own, but when they are invahd and a hnal administrative act1s reled on
them, such final act 15, also mvalid.

{4) The provisions of the regulations concerming preparation of confidennal
reports have to be strictly complied with and any dewiaton 1s tantamount to
tllegality and viclates Article 28 of the Constitution.

20 Sub judice decision annulled.
Costs in favour of applicant

Cases referred to-
Republic v. Argyndes (1987) 3 C.L.R 1092,
Papamichael v, Republic {1987) 3 CL.R 1113,

Styhanides v. Republic (1987} 3 C.L.R. 1123,

25 Recourse.

Recourse against the decision of the respondent to promote the
interested party to the post of Senior Specialist in the Medical and
Public Health Services in preference and instead of the applicant.

K. Talarides, for the applicant.

30 A. Papasawas, Senior Counsel of the Republic, for the
respondent.

Quoted atpp 1328-1329 post
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A S Angelides, for the interested party
Cur adv vult
DEMETRIADES J read the following judgment By means of
the present recourse the applicant challenges, in effect. the
promotion, instead of him, of N Angelides, to the post of Sentor
Specialist, Medical and Public Health Services

The recourse onginally was aimed also against the annulment of
the promoton to the same post of interested party A Papa-
nastassiou, but as it was withdrawn by the applicant against this
interested party, it 15 to be treated as having been dismissed
accordingly The post of Senior Speciahist 1s a promotion post

When twelve vacancies of this post were created, the Ministry of
Health requested thew filing As a result, a Departmental
Committee was set up in accordance with the provisions of section
36 of the Public Service Laws 1967-1981, which recommended
for promotion 22 out of the 30 candidates whose names were
included 1in the list submitted to it Two of the candidates so
recommended by the Commiittee were the applicant and the
interested party

It 1s to be noted that the twelve vacancies were not for one but

for a number of specializations, one of them for surgery, for which
there were vacant two posts

At its meeting of the 17th July, 1982, the Public Service
Commussion considered the matter of the filing of the twelve
vacancies and having taken into account the number of posts
vacant for each specialization, the material contained in the
personal and confidential report files of the candidates, the
conclusions of the Departmental Commitiee and the views and
recommendations of the Director of Medical Services and Public
Health Services, decided to promote to the two posts of Senor
Specialist (Surgery), as from the 1st August, 1982, Dr A
Papanastassiou and interested party Dr N Angelides The
relevant part of the minutes of the Public Service Comrmusston
reads as follows.

«H EmTpotrR, adoo efitace Ta ovoiwbdn oTorxeia
and  Toug flpoowmkoug QakéAOUg KO TGS
EpmoTEUTIKGS EKBECEIG Twv vTTOPndiwy kar éAabev utr’
oYy Ta Tropiapata Tng Tunpanxs EMTpoTig Ko Tag
Kpioeig kar ouoTdacelg Tou AluBuvrol  laTpikdv
Ynqpeoiwv kan Yrnpeoiwv Anpooiog Yytiag, vio8érnoe
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3CLR. Xeros v. Republic Demetriadesd.

TOG OLOTGOEIS Tou AilevBuvtol, EXTOS €I TRV
TEPIMTWOIV TOL K. Avbpéou Zepov did piav ek Twv Vo
Béocwv Tou KAGSBou Xeipoupyikng. Avri auToU n
EmTpom eméhele Tov k. Nikov Ayyedibnv, Tov otroiov
£KPIVEV WG KATOAANAGTEPOV. '

H EmMTPoTH TUpeTAPNOLY £V TTPOKEIREVW OTI O K.
AyYeAibng E€xel Yevikwg upnAoTépag EUTOTEUTIKGS
EkBéoeig Tou K. Zegpol. EvbaikTikdg  avapEpeTan
kaTwTépw n Babuodoyia apgoTtipwv KaTG Ta Tpia
TEAELTOIG £T1):

Nikog AyyeAibng:

1979: Tevikws wg ‘E€aiperog’ (‘E€aipeTog’ kan 1§ TaG
12 Tapaypagous Tis e pépoug BaBpoloyiag).

1980: (g ko Bicx To 1979,

1981: Qg kan 81& T bUo TTponyoLpEva £T1).

Avbpéag Zepog:

1979: Tevikwg wg ‘Kardg' (‘E aipeTog» a1g 2 Tapaypé-
doug Tng emi pépoug BaBuoloyiag, ‘Aiav Ka-
A6S" &g 4, ‘Kardg' eig 3 kat ‘MéTpiog’ €6 2. Eig
piav rapbypagov dev eBabporoynon).

1980: Tlevikwg wg ‘Aiav Karog' (‘E€aipeTog’ €1g 4 Ta-
paypadoug Tng emMi pépoug BabBporoyiag kai
‘Aiav KoAdg' &g 8).

1981: Tlevikdg wg ‘Alav KaAddg (‘E€aiperog’ €1g 6
Tapaypdgous Tng e1i pépoug BaBpoAoyiag kai
‘Aiav KaAdg' eig 6).

H EmTpony &ev SOvoTon ev  Tpokapévae  va
TapaBAEPn Tnv peTpiav afloAdynoiv Tou K. Zgpov &I
buvo mapaypadoug Tng Babpohoyiag Tou Katd To 1979.

H EmTtporr omédbwortv woalTwg Tnv déovoav
BapidTnTa €I TG avTigToIXa TPOCOVTa Twv §vo
vmoyngiwv kol EAaBev ev TpoKeIgévw LTT OYIv OAa Ta
TMOTOTIOINTIKA KO Ta GAAG OTOIXEiQ, T adopovTa EIS
TNV aKadnpaikAv KaTapTIow Kal Thy TeEipav TooTwv. H
EmTporn EAaBe mepaiTépw LTI GYIv TO YEYOVOG OTI O K.
ZepdG TPONYEITAN €1G APXMOTNTG TOU K. AyyeAidn,
mpoaxBeig £15 Tnv 8éciv Ebiko( laTpov (Xelpovpyikig)
omd 1.6.71, évavr 1.3.77 Tou k. AyyeAidn.
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H EmTpoTA, o TOo PWG TWV eV YEVEI TIEPIOT ATIKWV
xal &v OPer Kupiwg TG peyaAng diadopag eig Tnv afiav
Twv b00 vmaMAiwv, wg TPOKOTITE £k TwWV
EpmotevTikaiv EkBicedv Twv katd Ta Tpia TeAdsuTaia
étn, éxpwvev emi TR B&oe ToUu GQuvGAou TWV
kafiepwpévwv  kpitnpioov  Tov K. AyyeAibnv  wg
UTTEPTEPOV Kal KaTOAANAGTEpOV TOU K. Zgpol bid Tnv
TAjpway Tng deuTépag Béocewg Avwrépou Eibikol
larpoo €16 Tov KAddov Xeipoupyikrig. »

(¢«The Commission, having examined the essential material
from the Personal Files and the Confidential Reports of the
candidates and having considered the conclusions of the
Departmental Committee and the views and recommenda-
tions of the Director of Medical Services and Public Health
Services, adopted the recommendations of the Director,
except in the case of Mr. Andreas Xeros for one of the two
posts of the Surgery Branch. Instead of him the Commission
chose Mr. Nicos Angelides whom it considered as more
suitable.

The Commission observed in this respect that Mr, Ange-
lides has generally better Confidentiai Reports than Mr.
Xeros. There is stated indicatively further on the rating of both
during the last three years:

Nicos Angelides:

1979: Generally as ‘Excellent’-{'Excellent’ in all 12 para-
graphs).

1980: Asin 1979.

1981: Asin both previous years.

Andreas Xeros:

1979: Generally as ‘Good’ (‘Excellent’ in 2 individual
" items, ‘Very Good' in 4, ‘Good’ in 3 and ‘Mediocre’
in 2. In one paragraph he was not rated).
1980: Generally as ‘Very Good’ (‘Excellent’ in 4 individual
items and ‘Very Good’ in 8).
1981: Generally as ‘Very Good’ (‘Excellent’ in 6 individual
items and ‘Veery Good’ in 6).

The Commission cannot, in this respect, overlook the
mediocre assessment of Mr. Xeros in two paragraphs of his
rating in 1979.
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The Commission attributed alsw the proper weight to the
respective qualifications of the two candidates and took in this
respect into account all the certificates and all other material
relating to their academic qualifications and their experience.

The Commission took further into account the fact that Mr,
Xeros precedes in seniority Mr. Angelides, having been
promoted to the post of Specialist (Surgery) as from 1.6.71, as
against 1.3.77 of Mr. Angelides.

The Commission, in the light of all the circumstances and in
view especially of the great difference in mernit of the two
officers, as it appears from their Confidential Reports during
the last three years, considered on the basis of the established
criteria as a whole Mr. Angelides as superior and more suitable
to Mr. Xeros for the filling of the second post of Senior
Specialist in the Surgery Branch.»)

Counsel for the applicant submitted that the confidential report
in respect of the applicant for the year 1979, was prepared in
contravention of the provisions of regulation 11 of the relevant
Regulations for the preparation and submission of confidential
reports, approved by the Council of Ministers and embodied in
Circular 491 of the 26th March, 1979, by means of which the
General Orders previously in force were repealed and that the
Commission failed to go through the personal file of the applicant
and carry out an inquiry as to whether the applicant was aware that
in two individual items of the confidential report for 1979 he was
rated as «Mediocres.

On the other hand, counsel for the interested party submitted
that as the said Regulations were put into force on the 1st January,
1980, regulation 11 was not applicable for the confidential report
of 1979 and that as the applicant knew about the adverse report
and had failed to challenge it, it became final. |

Before proceeding with the arguments advanced on behalf of
the applicant, it has to be stated that having considered the first leg
of the argument of counsel for the interested party, | am of the
opinion that as the confidential report concemed was prepared by
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the reporting officer on the 21st August 1980, the provisions of
the new Regulations were applicable in respect of it In any case,
the reporting officer had filled in the new form of confidental
reports and on the 11th December, 1981, the Chairman of the
Public Service Commussion, in a letter addressed to the Director of
Medical Services and Public Health Services, observed that as
there was not communicated to the applicant in wnting tus adverse
rating, directions ought to be given to the reporting officer to actin
accordance with the prowisions of regulation 11 of the relevant
Regulations

From a letter of the Director of Medical Services and Pubhc
Health Services dated the 25th January, 1982, which he
addressed to the Chairman of the Public Service Commussion, it
appears that the non communication to the apphcant of the
adverse assessment of him was due to a misunderstanding of his
(the Director’s) part and that in his opinion no pumose could be
served by communicating to the applicant, at that ime, his adverse
rating in view of the fact that the applicant had, in the meantime,
shown considerable improvement

From the above 1t 1s clear that the applicant was not at any time,
before the filing of his present recourse, aware of the opinion the

Director expressed (adverse assessment) in the confidental report
for 1979

Confidential reports being intermediate acts cannot be
challenged on therr own but when they are invahd and an
administrabve act is relied upon them, such act, being the final
one, 15 also invahd and an apphcant challenging that act 1s, in my
view, enttled to invoke the invalidity in the preparation of the
confidental report

Regulation 11{a) to which 1 have earlier referred reads

«11.(a) Eév o Afiodoywv AciTouvpyos aflodoynion
olovbéiroTe  LUTTGAARAov  ‘MeTpiov' /B "Averrapkn’
UTTOXPEOUTOI OTTWG YVWOTOTOINON TOUTO EYYPAPWS EI
TOov UTAAANAoV éva TOLAGXIOTOV pRVO TTPO  TNG
vroBoAng Tng ekBéoews €15 TNV EmTpotmv. H oxeTIKA
yvwoTotoinoig 6éov va mapaBiétn TEpIMTTWOoEG ka
CUYKEKPIpEVO OTOIXEIG €T Twv oToiwv BaoileTual n
ToialTn a&loAdynoig, To yeyovog Be Tng TOIGUTNG
yvwororarjoews éov va avadipntau 1§ To Mépog IV
NG eKBECEWS. »
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(«11.(a) If the Reporting Officer assesses any officer
‘Mediocre’ or 'Inadequate’ he is obl.jed to communicate this
in writing to the officer at least one month before the
submission of the report to the Commission. The relevant
communication must cite instances and concrete material on
which such assessment is based, and the fact of such
communication must be referred in Part IV of the reports )

From the particular circumstances of the present case there is no
doubt that the Reporting Officer has not comphed with the
provisions of regulation 11{a} above in preparing the confidential
report in respect of the applicant for the year 1979.

in recent case-law of this Court such as The Republic v.
Argyrides, (R.A. 678, delivered on the 11th June, 1987, and not
yet reported*), Papamichael v. The Republic, (Case No. 807/85,
delivered on the 29th July, 1987, and not yet reported**) and
Stylianides v. The Republic, (Case No. 626/85, delivered on the
25th August. 1987, not yet reported***), the view was taken that
the provisions of the regulations have to be strictly complied with
and that any deviation from their express provisions is tantamount
to an illegality and violates Article 28 of the Constitution in that the
procedure for the preparation of confidential reports
contemplated by the Regulations should be strictly adhered to in
all cases without any differentiation.

| fully endorse the above approach for the purpose of this case
too and conclude that as the sub judice decision was taken on the
basis, amongst others, of the invalid confidential report for the
year 1979, such decision is in law defective and has to be annulled.

In view of the foregoing there is no need to embark into the
examination of any other ground raised in the present case.

In the result, the present recourse succeeds and the sub judice
decision is annulied with costs.

Costs to be assessed by the Registrar.

Sub judice decision
annulfled with costs.

—
* Reported.n 11987) 3C L.R. 1092
** Reportedn (1987} 3 C.LR 1113,
*#4 Roported in (1987)3 C.L.R. 1123
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