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[SavVIDES, STYLIANIDES, Pikis 1J.]
ERRIKOS KANNIDES, -
Appellant-Respondent,
V.

TASQULA A AYIOMAMMITIS,

Respondent-Applicant.

(Case Stated No. 202).

Landlord and tenant—Statutory tenancy—Recovery o} possession

—Whether premises fall within the definition of ‘“shop”
or “dwelling house” in the Rent Control Law, 1983 (Law
23/83)—Test applicable—Premises constructed as a dwel-
ling house but let and used as business premises (a clinic)
—An order for recovery of possession could not be made,
under section 11(I)Xf) of Law 23/83, on the ground that
they were reasonably required for occupation by the
owners—Section 11(I)(g) of the Law had to be applied.

The respondent was the owner of premises at Limassol,
which were constructed by her on or about 1961. The
ground floor consisted of shops and the first floor was
constructed for use as a house. In 1970 the respondent let
the 1st floor to the appellant, who was an EN.T. spe-
cialist, for the purpose of use as a clinic and eversince
it has been in his possession and used as a clinic. The
respondent instituted proceedings against the appellant for
the recovery of the premises let to the appellant, on the
ground that such premises were reasonably required for
occupation as a dwelling house for himself, her husband
and her two daughters who were studying abroad and
were about to complete their studies and return to live
with them in Cyprus.

The Rent Control Court, after hearing evidence adduced
by the parties, found that the premises in question were
reasonably required for occupation as a dwelling house
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by the respondent and that in the circumstances the
respondent would suffer greater hardship if the order was
not made and in consequence made an eviction order
directing the appellant to deliver vacant possession of the
premises in question with a stay of execution of the order
for 12 months and also awarded him as compensation
the equivalent of 18 month's rent. In reaching such
conclusion, the trial Court relied on thc provisions of
section 11(1)f) of Law 23/83, that is, on the ground
that thc premises in question were a “house” within the
definition of the law, and, therefore, the provisions of the
said section were applicable.

Upon an appeal by the tennant, by way of case stated,
the following question of law was stated by the President
of the Rent Control Court for the opinion of, the Supreme
Court.

“Whether an order for recovery of possession of
premises can be made under the provisions of section
L1(1Xf) of Law 23 of 1983 on the ground that they
are reasonably required for occupation by the owners,
where such premises were constructed as a dwelling
house but were let and are used as business premises
(a clinic) bearing in mind the definition of ‘shop’ and
‘house’, or whether section 11(1)(g) has to be applied
which provides for the recovery of possession of
premises required by the owner for the accommodation
of his business and not as house accommodation™.

Held, that in determining the nature of the premises
in question and whether they were a “dwelling house”
or a “shop” within the meaning of th¢ Rent Control Law,
1983 the trial Court had to examine the purpose for
which they were let and used and not their intrinsic
character for which they were originally constructed;
that since it was a common ground that the premises
in question were let for use as a clinic, that is for business
purposes within the definition of “shop” under section 2
of Law 23/83, and that in fact they had been so used
ever since they could not be considered and treated as
falling within the definition of a “dwelling house”; that,
therefore, the trial Court wrongly applied section I11(1)(f)
in making the eviction order on the ground that the
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premises in question were a “dwelling house™ reasonably
required for occupation by the landlord, her spouse and
children; that recovery of possession of the said premises
could only be achieved under section 11(1)(g) provided
that they were reasonably required for occupation for
business purposes and provided also that the requirements
of section 11(1){(g) were satisfied, which is not the case
in these proceedings; accordingly the application of the
respondent should have been dismissed with costs and
the eviction order refused; that, in the result, the appeal will
succeed and the case will be remitted back to the trial Court
with directions to give effect to the opinion of this Court
and determine the appeal accordingly.

Appeal allowed.

Cases referred to:
Aziz v. Akarsou, 23 CLR. 32;
Lapithis v. Stavrou (1972) 1 CL.R. 144;
Wolfe v. Hogan [1949] 1 All ER. 570 at p. 575.
Cass stated.

Case stated by the Chairman of the Rent Control Court
of Limassol relative to his decision of the 14th April, 1984
in proceedings under section 11(1}f) of the Rent Control
Law, 1983 (Law No. 23 of 1983) instituted by Tasoulla
A. Ayiomammitis against Errikos Kannides whereby an
eviction order was made, subject to conditions, against
the appellant.

P. Kouzoupis, for appellant.
G. Christodoulou, for respondent.

SavviDes J. gave the following judgment of the Court.
This is an appeal by way of a Case Stated, against the de-
cision of the Rent Control Court of Limassol in Application
No. 95/83 by virtue of which an eviction order was made,
subject to the conditions contained therein, directing the
appellant to deliver to the respondent vacant possession of
the premises at Gregori Afxentiou Street No. 25 in
Limassol.
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The question of law stated by the President of the Rent
Control Court of Limassol, is as follows:

“Whether an order for recovery of possession of
premises can be made under the provisions of section
11(1XF of Law 23 of 1983 on the ground that they
are reasonably required for occupation by the owners,
where such premises were constructed as a dwelling
house but were let and are used as business premises
(a clinic) bearing in mind the definition of ‘shop’ and
‘house’, or whether section 11(1)(g) has to be applied
which provides for the recovery of possession of pre-
mises required by the owner for the accommodation
of his business and not as house accommodation”.

The facts of the case are briefly as follows:

The respondent is the owner of premises at Gregoris
Afxention Street, Limassol, which were constructed by her
on or about 1961. The ground floor consists of shops and
the first floor was constructed for use as a house. In 1970
the respondent let the st floor to the appellant, who is
an EN.T. specialist, for the purpose of use as a clinic
and eversince it has been in his possession and use as a
clinic. The respondent instituted proceedings against the
appellant for the recovery of the premises let to the
appellant, on the ground that such premises were reason-
ably required for occupation as a dwelling house for her-
self, her husband and her two daughters who were study-
ing abroad and were about to complete their studies and
return to live with them in Cyprus.

The Rent Control Court after hearing evidence adduced
by the parties, found that the premises in question were
reasonably required for occupation as a dwelling house
by the respondent and that in the circumstances the .
respondent would suffer greater hardship if the order was
not made and in consequence made an eviction order
directing the appellant to deliver vacant possession of the
premises in question with a stay of execution of the order
for 12 months and also awarding him as compensation
the equivalent of 18 months’ rent. In reaching such
conclusion, the trial Court relied on the provisions of
section 11(1)(f) of Law 23/83, that is, on the ground that
the premises in question were a “house” within the
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definition of the law, and, therefore, the provisions of
the said section were applicable. The trial Court had this
to say in its judgment:

“The Court will decide the case on the basis of section
11 of Law 23/83 and will take into consideration
the fact that the house is used as a clinic concerning
the assessment of the element of hardship. The Court
tock into consideration that sub-section (g) of the
same section refers to shops, it does not mention
occupation for self-accommodation, but occupation
for business purposes of the owner and apparently
the legislator had in mind buildings which were con-
structed as shops and cannot, due to their nature, be
used as dwelling houses”.

The appellant who considered himself as agrieved by
the said judgment, expressed his intention to appeal to
the Supreme Court on a point of law and moved the trial
Court to state a case on such legal point to the Supreme
Court under the provisions of section 7 of the Rent Control
Law, 1983 (Law 23/83). Hence, the present appeal by
way of case stated.

Counsel for appellant argued before us that it is a
common ground that the premises in question were let
to the appellant for use as a clinic irrespective of the fact
that they were originally constructed as a dwelling house
and that in fact they have been used as a clinic since the
time they were let to him, that is, 1970. He submitted
that under the definition of “shop” and “house” in section
2 of the law the nature of the building is that of a shop,
as defined by the Law, and, therefore, in cases of recovery
of possession the provisions applicable are those under
section 11(1)}g). It is not the intrinsic nature of buildings,
counsel submitted, that determines their nature but it is
the actual purpose for which the building is let and is
being used.

Counsel for the respondent, on the other hand, submitted
that the particular building was constructed as a house
and this is the critarion which has to be applied and not
the purpose for which it was let or the use for which the
building is made,
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The Rent Control Law, 1983 (Law 23/83) is a law
enacted for the purpose of repealing, amending and codi-
fying the previous Rent Contro! Laws. Under section 2 of
such law, the definition of “dwelling house” (karoxia)
and “shop” (koréompa) is given as follows:

"’'karéotnua’  onuaiver  akivitov  evoikialopevov  OI
oiavbfinote spyaociav, enmmAdsupa i oovdAnoTte Erepov
ENQYYEAUCTIKOY  OKONOV KOOI XPNOIUONOIOUMEVOV W&
Tolo0TOV

‘kavoikia’ onuaiver oikoBopfiv | kaTtaokeudv f pépoc
autic evowkialouévnv Kai Xpnoiyonoioupévnv Sid Tov
oKondv auTév'”’

(“‘shop’ means any immovable let for any business,
trade, or any other professional purpose and used as
such.

‘dwelling house’ means a building or construction or
part thereof let as a dwelling house and used for such

purpose™).

Recovery of possession of such premises can only be
effected under the provisions of section 11 of the said law
the material parts of which to the present case, read as

follows:

“11.-(1) Oubepia cndgooic ka oudbtv Sdrayua ex-
BiSerar Sio TNV avakTRoiv TG KATOXAG o1008fnoTe Ka-
roikiac f} KGTaoTAWPATOC, B! TO onoiov 10XUEl O NApPWY
Noépoc, fi Sia v ex Toutou cfiowav Beopiou evoikia-
otoU, NANv Twv akoACUBWY NEPINTWOEWY:

(o7} eic nepinTwoiv ka® nv n koroikia onarveiral
Aoyikie ‘npoc xartoxfiv und Tou 1dokTiTou. TG oOULU-
you Tou, Tou uiol Tou, Tnc Buyarpdce ToUu, rfy oloudhnoTe
ek Twv efaprwptvev yovéwv Tou, Kai To AixaocThpiov
Ocwpel Aoyixfiv Tnv éxBSoov  ToiadTne anogpdoewc f
ToioUTou  Siatdyparoc:

Notitar 6m oudepia andégpaocic ka oudév diGraypo
B0 exdibwvrar Buvaper mc napaypbgou autic, €dv
To Awaomipiov newodr) 67, AapBavopévav un' Syiv
OAwv Twv REPIOTAOEWV ThC unoBécewc, Ba enpoke-
veito peya)\uré?a rahainwpla 16 e exBdoswe Tou
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SiaTayparoc f TG anogacewc napd Sia TN apvAROEWC
EKBOOEWC TOUTOU.

(2) eic nepintwoiv ka® Av To kardornua anaiteiTal
Aoyikie npoc katoxnv und Tou I1SlokTATOU, TNE oull-
Yyou f} Twv Tékvwv Tou Kol 6nou olocdinote b ouTwv
Sev nduvatn vao gfaopalion etépav avaloyov Kar UE
hoyikév  evoikiov otéynv bia tnv enixeipnoiv tou 1§
bia okonouc emyephoewe kal Yo AikaotApiov Bewpei
Aoyikiv Tnv &kdooiv TolalTne ano@acswe 1y ToiolTou
Sordyparoc:

Nogitar 6T oubgpia andégaoic kai oudév didrayua
Ba exdidwvrar duvaper Tnc napaypdgou auriic, eav TO
AikaoTipiov neicBn 6mn, AauBavopévav un' dyiv dhwv
Twv nepiotdoewy Tne unoBtoswe, Ba enpofeveito pe-
vaAurépa ToAainwpio Sta Tnc ekddoewe TOU Dlatdypa-
Toc i Tne anogdoswe nopd S0 Tnc apvAcEwe  Ex-
Bdoewe ToUTOU

(Section 11(1) No judgment or order for the re-
covery of possession of any dwelling house or shop,
to which this law applies, or for the ejectment of a
statutory tenant therefrom shall be given or made,
except in the following cases:

(f) Where the dwelling house is reasonably required
for occupation by the landlord, his spouse, son,
daughter or any of his dependent parents, and the
Court considers it reasonable to give such judgment
or make such order.

Provided that no judgment or order shall be given
or made under this paragraph unless the Court is
satisfied that, having regard to all the circumstances
of the case, greater hardship would be caused by
granting the order or judgment than by refusing to
grant it.
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() Where the shop is reasonably required for
occupation by the landlord, his spouse or children
and where any of them has not been able to secure
other alternative accommodation for his business or
for business purposes at a reasonable rent and the
court considers it reasonable to give such a judgment
or make such order:

Provided that no judgment or order shall be given
or made under this paragraph, if the Court is satisfied,
having regard to all the circumstances of the case,
greater hardship would be caused by granting the
order or judgment than by refusing to grant it).

It is an undisputed fact that the premises in question
were let to the appellant for use as a clinic and they were
so used at all material times; The test to be applied as
to whether premises fall within the definition of “shop” or
“dwelling house” has been considered by this Court in
the cases of- Aziz v. Akarsou, 23 C.L.R. 32 and Lapithis
v. Stavrou (1972) 1 C.L.R. 144,

In the first case, it was held that:

“On the evidence the premises at No. 36 were business
premises. They were let and used exclusively for
business purposes, whereas the premises at No. 34
were let as a dwelling and principally or chiefly used
as such. Therefore, applying the test of the object
of the letting and that of the dominant user, the
premises at No. 34 should be considered for the pur-

poses of the Rent (Control) Law, 1954, as a dwelling
house”.

Reference is made in that case to the following dictum

of Denning L.J. in Wolfe v. Hogan [1949] 1 All ER.
570 at p. 575:

“In determining whether a house or part of a house
is let as a ‘dwelling’ within the meaning of the Rent
Acts, it is necessary to look at the purpose of the
letting. If the lease contains an express pl'OVlSlOIl as
to the purpose of the Iettmg, it is not mecessary to
look further, but if there is no. express 'provision, it
is open to the court to look at the .circumstances of
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the letting, If the house is constructed for use as a
dwelling-house, it is reasonable to infer that the pur-
pose was to let it as a dwelling, but if, on the other
hand, it is constructed for use as a lock-up shop, the
reasonable inference is that it was let for business
purposes. If the position were neutral, it would be
proper to look at the actual user. It is not a question
of implied terms. It is a question of the purpose for
which the premises were let”.

In Lapithis v. Stavrou (supra) this Court in considering
whether the premises in question in that case were
“business premises” within section 2 of the relevant law
then in force (the Rent Control (Business Premises) Law,
1961 as amended by Law No. 39 of 1969), had this to
say (per Hadjianastassiou, J., at pp. 149 and 152):

“The question which is posed is whether the premises
in question were let for any business, trade, etc., and
used as such. Unfortunately, business or trade is not
defined in this legislation, but we can derive assistance
from other judicial pronouncements regarding the
definition of those words. In our view, a person
carries on a business or trade when he habitually
does and contracts to do a thing capable of producing
profit.

.............. in view of the terms of the lease or
tenancy agreement which provide for or contemplate
the use of the premises for some particular purpose,
we are of the opinion, that the purpose is the essen-
tial factor and not the nature of the premises or
actual use made of them. However, directing our-
selves with those judicial pronouncements, and in the
light of the surrounding circumstances of this case,
particularly since the previous landlord and the appel-
lant were aware that the premises in question were
let and used for business purposes, we have reached
the view that it was in the contemplation of the
parties, according to the terms of the lettmg, of user
of the premises for business purposes”.
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The trial Court in the present case, in determining the -
nature of the premises in question and whether they were
a “dwelling house” or a “shop” within the meaning of the
Rent Control Law, 1983, had to examine the purpose for
which they were let and used and not their intrinsic cha-
racter for which they were originally constructed. It was
a common ground that the premises in question were let
for use as a clinic, that is for business purposes within the
definition of “shop” under section 2 of Law 23/83, and
that in fact they had been so used ever since and, there-
fore, they could not be considered and treated as falling
within the definition of a “dwelling house”. In our opinion
the trial Court wrongly applied section 11(1)}f) in making
the eviction order on the “ground that the premises in
question were a “dwelling house” reasonably required for
occupation by the landlord, her spouse and children. Re-
covery of possession of the said premises could only be
achieved under section 11(1)(g) provided that they were
reasonably required for occupation for business purposes
and provided also that the requirements of section 11(1)
(g) were satisfied, which is not the case in these proceed-
ings. Therefore, the application of the respondent should
have been dismissed with costs and the eviction order
refused.

In the result, this appeal succeeds and we remit the case
back to the Rent Control Court of Limassol with directions
to give effect to the opinion so expressed and determine
the claim accordingly.

As regards costs, the order of costs made by the trial
Court is hereby set aside and we award the appellant
against the respondent the costs of the proceedings before
the Rent Control Court of Limassol and the costs of this

appeal.

Appeal allowed. Case remitted
back to trial Court.
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