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STAMATIS TH. PAPAVASILIOU,
Appellant- Plaintiff.

MICHALIS KLEANTHOUS & ANOTHER,
Respondents-Defendantis.

{Civil Appeal No. 5233).

Sale of goods—Quality or fimess of the goods supplied for any parti-

.

cular purpose—Implicd warranty or condition as to—Sale of
second-hand article— Purchaser selocting it himself, ofter inspect-
ing it, withour making known to scllers its description or the
particular purpose for which it was required—Purchaser injured
when said article exploded whilst he was in the process of cutting
it—Findings of trial Court that purchaser could not invoke the
provisions of section 16 of the Sale of Goods Law, Cap. 267 and
that the sellers were not nogligesar as no latent or other defect
of the article sold was proved, warranted having regard to the
evidence before him.

This was an appeal by the plaintiff against the dizmissal of
fus action against the defendants for damages in respect of per-
sonal injurtes he had sustained when an axle he had purcbhased
from them cxploded whilst the appellant was in the process of
cutting it by means of an clectrically operated lathe. The claim
was bascd both on contract and on tort.  The trial Judge having
believed the version of the defendants was satisfied that “the
plaintiff purchased from the defendants a second-hand article
which he, himself, selected and which he had ample opportunity
to inspect without making known to defendant 2 either its
description or the particular purpore for which it was required™;
and that, therefore, appellant could not inveke the provisions
of 5.16* of the Sale of Goods Law, Cap. 267 and that his claim
based on contract should fail.

Section 16 is quoted at pp. 204-205 post.
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1 C.L.R. Papavasiliou v. Kleanthous and Another

Regarding theclaim on tort the trial Judge concluded that there
was no evidence whatsoever proving that the defendants were
in any way negligent towards the plaintiff as.no latent or other
defect of the article was proved; and that appellant’s claim on
tort should, also, fail.

Upon appeal by the plaintiff:

Held, that this Court has not been persuaded that the findings
of the trial Court were erroneous or that there are sufficient
grounds for disturbing such findings on appeal; that, on the
contrary, it is of the opinion that, having regard to the evidence,
such findings were warranted and that it was reasonably open
to the trial Court to arrive at its conclusions; accordingly the
appeal must fail.

Appeal dismissed.

Appeal.

Appeal by plaintiff against the judgment of the District Court
of Limassol (Loris, P.D.C.) dated the 18th August, 1973 (Action
No. 2712/70) whereby his action against the defendants for
damages in respect of personal injuries sustained by him when an
axle he had purchased from the dofendants allegedly exploded
whilst he was in the proccss of cutting it by means of an electrical-
ly operated lathe.

P. Paviou, for the appcllant.
M. Papas, for the respondents.
Cur. adv. vult.

L. Loizov 1. rcad th: following judgment of the Court.  This
is an appeal by the plaintiff against the judgment of the District
Cowrt of Limassol dismissing his action against the defcndants
(respondents) for damages in respect of personal injuries he had
sustained when an axle he had purchased from them allegedly
cxploded whilst the appellant was in the process of cutting it by
means of an clectrically operated iathe.

The, appellant is & lathemar. and runs his own workshop in
Limassol. Defcndant | is a merchant dealing in redundant
army aiticles such as scrap iron, different kinds of metal goods.
tools ztc. which he buys in bulk and keeps in a large camp oan the
Polemidhia road where he also has his office.

The appzllant’s claim was bascd both on contract and on
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tort. [t was alleged in th2 Statement of Claim that the respon-
dents were negligent in that they sold to the appellant a dange:
rous thing without warning him of such danger which they
knew or ought to have known. In the altcraativ: it was alleged
that the injuries were caused to the appellant by rcason of the
breach of contract and/or of the express and/or implied terms
thercof by the respondents who had expressly and/or impliedly
contracted to sell to the appellant an axle which was fit to be
used as such and/or to be cut and/or be altered whereas they
sold to him an axle which was unfit and/or dangerous if used or
cut or handled in any way.

Befors the action was heard special and gencral damag:zs
were agreed by the litigants at £1,350.- on a full liability basis
and the hearing proceeded on the issue of liability only.

The version of the appellant as disclosed by the evidence
adducced and given in the judgment of the trial Court is as
follows:

The appeltant for four yeais preceding the sccident was
buying from the respondents diffcrent articles such as axles,
pieces of copper and aluminium and the like. In the morning
of the 25th February, 1970, he visited defendants’ office accom
panied by his brother. Respondent 1 was not there but his
wife (respondent 2) was. He told her that he wanted to buy an
axle 4” in diametre in order to cut and shape it into a spare part
for a tractor. Respondent 2 called her employee one Parthenios
Charalambous (D.W.3) who, together with the appellant and
his brother went to the yard where the axles and other articles
wore kept and from a heap of axles the appellant sorted out one
that suited him for the purpose he wanted it and took it. They
went back to the office and the employee weighed it in the pre-
sencz of respondent 2 and the appellant was debited with the
price. He took the axle to his workshop whe.e he put it on an
electrically operated lathe and started cutting it in order to shape
it as required. In the process of cutting it the appellant stopped
the machine in order to check the axle and at that moment an
explosion occurred and the axle was cut in two pieces. As a
result of the explosion appellant was injured in the right cye.
As to how he was injured the appellant gave two versions. In
his examination-in-chicf he said that inside the axle there was a
bronze ting (rodella) which, as a result of the explosion, was
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1 C.LR. Papavasilion v. Kleanthous anrd Another L. Loizou J.

flung off and hit him in the eye; but in ¢ross-examination he
said that the bronze ring hit him on the forehead and as he was
bending down the compressed air fiom inside th: axie with
forcign particles hit him in the eyc.  With r:2gard to this axle the
appellant further ‘tated in his evidence that there arc axles that
are compact and others that are hollow but that the axle he
puichascd from the respondents was supposed to be compact
iron. The two ends of the axle were blocked by two pieces of
iron on vither side (cxhibits 2 and 2A) which formed a sort of
blockage (poma) with screws but he could not find out if the
axle was hollow containing compressed air because its surface
was rusty and that a hollow axle containing compressed air is,
in his opinion, dangerous when cut by means of a lathe.

As stated carlier on it is common ground that on the day in
question the first respondent was not present at his placs of work
when the appellant visited his camp in order to buy the axle but
with regard to the system of work he follows in seiling the various
articles he stated in evidencz that when a prospective purchaser
visits his camp in order to buy anything he tells him to go him-
self and find what he needs and after the article is selectd by the
purchaser it is weighed and the price paid for it. Pausing here
for a moment we might mention that this evidence of respondent
1 is supported by the evidence of two witnesses called by the
appellant himsclf, P.W.3, A. Loukianou and P.W.4, Yiannakis
Panteli. Both these witncsses have been carrying on the same
occupation as the appellant and had regular dealings with re-
spondent 1. They both confirmed that whenever they went to
buy axlcs or other items from the respondent he asked them to
go into the yard and sclect whatever they wanted and after they
did so the respondent weighed the article and they paid him
according to its weight.

Respondent 2, the wife of respondent | who, as stated carlier
on, was absent and she was present in the office in his place said
in evidence that the plaintiff accompanied by a brother of his,
who happened to be the best man of the respondents, visited her
at her officc and that he went and selected a piece of iron from
the yard and that all she did was to weigh it for him. She said
that the article in question was eight okes and at the request of
app:llant’s brother, her best man, she recorded this in her books
as a credit sale.  She denied that the appellant cither told her
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what he wanted or what he was going to use the article for and
she insisted. that he, hims If, selected what he wanted and that
all she did was to weigh it for him. She also denied and, so did
the employce Parthenios, that he had accompanied the plaintiff
to the camp wherc the axlus were.  In fact the employee denied
that the plaintiff bought anything in his presence from the de-
fendants on that particular day.

With regard to the purchase of the article the leurned trial
Judge believed the version of the defendants.  He was satisfied
that ‘“the plaintift purchased from the defendants a secaond-hand
article which he, himself, sclected and which he had ample
opportunity to inspcet without making known to defendant 2
either jts desciiption or the particular purpose for which it was
required”. In the circumstances, the learned trial Judge con-
cluded that appellant could not invoke the provisions of s.16 of
the Sale of Goods Law, Cap.267 and that his claim based on
contract must fal.

S.16(a) of The Sale of Goods Law rcads as follows:

“16. Subjcct to the provisions of this Law and of any
other Law for the time being in force, there is no implied
warranty or condition as to the quality or fitness for any
particular purpose of goods supplied under a contract of
sale, except as follows:

{a) Where the buyer, expressly or by implication, makes
known to th: seller the particular purposc for which the
goods are required, so as to show that the buyer relics
on the seller’s skill or judgment, and the goods arc of a
desciription which it is in the course of the seller’s
business to supply (whether he is the manufzcturer or
producer or not) there is an implied condition that the
goods shall be reasomably fit for such purpose:

Provided that, in the case of a contract for the sale of a
specifizd article under its patcnt ot other trade name,
there is no implied condition as to its fitness for any
particular purpose;

(b) Wherc goods are bought by description from a seller
who deals in goods of that description (whether hz is the
manufacturer or producer or not), there is an implied

204

10

15

20

25

30

35



10

20

25

30

35

1 CLR. Papavasiliou v. Kleanthous and Another L. Lolzou J.

condition that the goods shall be of merchandable
quality: '

Provided that if the buyer has examined the goods,
there shall be no implied condition as regards defects
which such examination ought to have revealed;

............................................

As 10 the accidunt the Court aceepted that what the app:llant
purchascd was an axle and that whilst h: was in the procass of
cutting it on his clectrically operated lathe 2 loud noise was
‘heaid and that parts of the axle were flung and as a result the
plaintiff was injured. But as to the reason of the so-called
explosion the Court was not satisfied on the ¢vidence that it was
caused by compressed air.

This is what the lcamed tiial Judge had to say with regard 1o
these findings:
“From the vvidence of the plaintiff - which | accept on this
issue - | am satisfied that the axle in question, parts of which
arc cxhibit: bufore me, is the axle purchased by the plaintiff
from the d:fendants.

I am also satisficd, accepting the evidence of plaintiff and
that of his cmployee (P.W.2) on this point, that what they
have termed as an cxplosion occurred in the plaintifi’s work-
shop whilst the plaintiff was in the process of cutting the
aforcsaid axle by means of his electrically operated lathe.
I am satisfied that a loud noise was heard and that exhibits
2 and 2A were flung off but the crucial issue which fails for
detcrmination is the reason of the so-termed cxplosion.

In his cxamination-in-chief the plaintiff attributed the
explosion to the presence of compressed air within the
hollow part of the axle in question. {n c¢ross-examination
though, when asked about the reason of the explosion he
replicd: ‘I do not knmow why the cxplosion occurred.’
Ceorghios Charalambous (P.W.2) a 19 ycar old young man
now serving in the National Guard was an apprentice
latheman working with the plaintiff in February, 1970, whon
this accident occuried. This witness in his examination-
in-chief attributed the explosion to the presince of com-
pressed air within the hollow axle as well.  He was not surc
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~ about it though; thus when asked by the Court he replied:
‘Tt must have contained compressed air’.  So in connection
with the presence of compressed air in the axle - the alleged
causc of the accident, there is before me - (a) the evidence of
the plaintiff in chicf contradicted by his own testimony in
cross-examination and (b) the evidence of his apprentice
latheman at the time; this latter evidence is not positive
and tantamounts to mere surmise. There is no other evi-
dence showing that there was compressed air in the axfe in
question and in particular scientific evidence showing
positively presence of compressed air in the axle and attri-
buting to such presence the explosion in question or in any
other way explaining the causc of samc. In this respect T
cannot lose sight of the fact that Andreas Loukianou
(P.W.3) a latheman with 18 years experience when asked
whether a hollow axle would contain compressed air replied :
“If it was welded, air may have remained inside, but if the
ends were closed by screws no air would remain inside.’

In this conmection it should be further noted that it was
the allegation of the plaintiff throughout that exhibit 1 in
its original form had 2 screw on cither side forming a sort
of blockage (poma).

Thus therc is no evidence beforc me,

(a) that compressed air was present within the axle render-
ing the axle a dangerous object

(b) as to the reason of the aforesaid ‘axplosion’ which might
as well have been caused by the improper adjustment
of the axle on the clectrically operated lathe and/or
improper manipulation in the process of cutting and
shaping the axle in question.

Under the circumstances it cannot be seriously alleged
that the axle in question was dangerous per se, and, there-
fore, a warning on behalf of the defendants was indispens-
able. In fact, there is no evidence whatsoever proving that
the defendants were in any way negligent towards the
plaintiff as no latent or other defect of the article sold was
proved before me.”

And the learned trial Judge concluded that appellant’s claim on
tort must also fail. '
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On appeal learned counsel argued his case both with regard
to the claim based on contract and on tort. But he, neverthe-
less, stated that he felt that he had a better case on the claim on
contract.

The gist of his aigument on the issue of negligence was that the
respondsnts were negligent because they sold a dangerous
chattel knowing that the purchaser was a latheman who would
inevitably cut it, without giving any waming to him. Also in
not investigating or examining the origin and nature of the things
he was selling as axles particularly in view of the fact that he was
buying alse redundant artictes from the military authorities.

With regard to the claim based on contract he challenged the
trial Court’s finding in accepting the version of the respondents
as to the circumstances the article was purchased and submitt:d
further that the respondents were liable to the appellant for
breach of the warranty as to fitness and merchandability of the
article sold envisaged by s.16 of the Sale of Goods Law bzacause
they either expressly or by implication knew the purpose for
which the appellant was purchasing the articles in question or.
alternatively, that the possibility that he would cut or othsrwise
interfere with it was reasonably forseeable.

Learned counse! argued at somz length one of his grounds of
appeal to the effect that whereas in the statement of claim the
date of purchase of the article in question was given as the 25th
February, 1970, in the defence it was alleged that the purchase
took place “on a day in May, 970" and that, therefore, it was
probable that the respondents were referring to a different oc-
casion. But going through the evidence on record it is abun-
dantly clear that both plaintiff and defendants, without any
objection on the former's part, referred to the 25th February.
1970, as the date of the purchase and no qucstion was raised as
to the probability of any mistake as to such date nor were the
respondents ever asked that the salc they were referring to might
have taken place on any date other than the 25th February,
1970. 'This being the position we do not think that we can
reasonably assume that the parties were referring to different
occasions. The more so sinc: it is common ground that the
respondent | had visited the appellant at the clinic where he was
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treated as an in-patient until the 1st April, 1970 i.e. long before
May, 1970.

The other grounds of appcal concern issues of credibility of
witnesses and the evaluation and weight of the evidence adduced
and were aimed at disturbing such findings so as to bring the case
within the exceptions to s.16 of the Sale of Goods Law in the
sense that the appellant had made known to the respondents the
particular purpose for which the article purchased was required
and relied on their skill and judgment and that the article was
defective or, in the alternative, to bring the article purchased
within the description of things intrinsically dangerous or, in
other words, that it was dangerous pcr se.

Having carefully considered the arguments advanced by
learmed counsel we have not been persuaded that the findings of
the trial Court were erroneous or that there are sufficient grounds
for disturbing such findings on appeal. On the contrary, we
are of the opinion that, having regard to the evidence, such
findings were warranted and that it was reasonably open to the
trial Court to arrive at its conclusions.

In the result this appeal fails and it is hereby dismissed with
costs.

Appeal dismissed with costs.
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