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1982 December 11

[DEMETRIADES, 1]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

LAMBROS EFSTATHIOU,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
1. THE COMMANDER OF POLICE,
2. THE MINISTER OF INTERIOR,
Respondents.

{Case No. 33/80).

Narural justice—Disciplinary proceedings—Accused entitled to be

afforded opportunity of being heard—Disciplinary conviction
and punishment of Police sergeant whilst he was abroad—His
counsel appearing at the trial but withdrawing—Accused not re-
summoned after such withdrawal and not given notice of new date
of trial—Not afforded opportunity to be heard and defend himself
—Respondents acted in contravention of the rules of natural
justice—Sub judice decision annulled.

Whilst the applicant, a police sergeant, was on leave without
pay and was working in Saudi Arabia, the Chief of Police by
his letter dated 31.3.1979 informed him that a diseiplinary in-
vestigation against him had commenced and asked him to
return to Cyprus. Applicant replied that because of the special
"duties with which he was entrusted by the company employing
him in Saudi Arabia, it was impossible for him to be released
from his contract before its expiry and, further, that in case of
breach by him of the contract he would be losing financial
benefits.

On September 5, 1979 the Chief of Police informed the appli-
cant that his leave without pay had been withdrawn and asked
him to return to Cyprus; and as applicant failed to attend
disciplinary measures were taken against him for absence from
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3 CLL.R. Efstathiou v. Republic

his duties without leave. The disciplinary trial of the applicant
was fixed on the 8th October, 1979 and as a result of his non-
appearance it was adjourned for hearing to the 26th Qctober,
when an advocate appeared on his behalf. The hearing was
then adjourned to the 19th November, 1979 when applicant’s
advocate was granted leave to withdraw because he had received
no instructions from applicant. Four witnesses were then
called and the applicant was found guilty for absence from his
duties without leave and was sentenced to be dismissed from the
Force and be deprived of all his rights. Though applicant’s
address was known to the respondents the latter had not in-
formed him of the charge filed against him nor had they sent to
him the summons; and after the withdrawal of his counsel
respondents failed to re-summon him or give him due notice of
the new date of trial.

Upon a recourse by the applicant:

Held, that disciplinary proceedings are of a quasi judicial nature
and it has been repeatedly stated by Common Law Judges, in
English and Continental legal literature, as well as Continental
judicial decisions, that in proceedings of this nature the citizen is
entitled io be given due notice of the decision of the Admini-
stration and be afforded the opportunity to be heard; that in view
of the fact that the applicant was first informed of the withdrawal
of his unpaid leave by the letter of the Chief of Police dated the
5th September, 1979; that as at the time he was abroad and
that there is no evidence as to the date he received this letter and
that after his counsel withdrew from the case no notice at all was
given to him to appear and defend himself, the applicant was
not afforded the opportunity to be heard and defend himself
and that the respondents acted in contravention of the rules of
natural justice; that, therefore, the present recourse succeeds
and the sub judice decision w:ll be declared null and void and of
no effect whatsoever.

Sub judice decision annulled.

Recourse.

Recourse against the declslon of the respondents to dismiss
applicant from the Police.

13
¥

A. Eftychiou, for the applicant.
R. Gavrielides, Senior Counsel of the Repubhc for the

respondent.
Cur. adv. vult.
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Efstathiou v. Republic (1983)

DEMETRIADES J, read the following judgment. By his present
recourse the applicant, who was serving as a Sergeant in the
Police Force, prays for a declaration that the decision of the
respondents to dismiss him from the Force is null and void
and of no legal eﬂ‘ec‘t.

The application is based on the following legal grounds,
namely—

(1) The respondents had tried disciplinarily the applicant
in his absence andfor they did not give him the opportu-
nity to defend himself during the hearing of the discipli-
nary case against him.

{2) The respondents had acted in contravention of the rules
of natural justice and/or of the principles of good admi-
nistration.

(3) The respondents had acted in excess and/or abuse of
power.

(4) The sub judice decision does not have sufficient and/or
lawful reasoning and/or was based on a misconception
of facts,

On the 10th March, 1978, after an application in this respect,
the applicant was granted leave of absence without pay for
one year for the purpose of taking up employment with a
company in Saudi Arabia. On the 7th December, 1978, he
had applied for the extension of his said leave for a further
period of one year and, in the meantime, he had applied to
the Chief of Police for the grant to him of 179 days leave of
absence with pay, a period of leave to which he was credited
with and entitled to. The Chief of Police approved the latter
application of the applicant and granted to him leave of absence
with pay from the 10th March, 1979, to the 29th August, 1979.

On the 22nd March 1979, on the recommendation of the
Chief of Police, the Ministry of Finance approved the application
of the applicant for the extension of his abovesaid unpaid
leave for a further year. However, as on the 15th February,
1979, the Council of Ministers, by their decision No. 17.728,
submitted to the Chief of Police for investigation and/or trial
a file containing accusations against the applicant for committing
disciplinary offences contrary to the Certain Disciplinary
Offences (Conduct of Investigation and Adjudication) Law,
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1977 (Law 3/77), as amended by Laws 38/77, 12/78 and 57/78,
the Chief of Police, on the 31st March, 1979, sent to the
applicant a registered letter by which he informed him of the
decision of the Council of Ministers and asked him to make
arrangements for his return to Cyprus the soonest possible
in order to facilitate and for the speeding up of the inquiry
against him,

The applicant neither replied to this letter nor in any way
responded to it till the 20th August, 1979, when he wrote to
the Chief of Police a letter (which was received on the 3rd
September, 1979) by which after referring to his application

* of the 7th December, 1978, and to the letter of the Chief of

Police dated 31ist March, 1979, informed the Chief of Police
that because of the special duties with which he was entrusted
by the company employing him in Saudi Arabia, it was impos-
sible for him to be released from his contract before its expiry
and, further, that in case of breach by him of the contract, he
would be losing financial benefits.

On the S5th September, 1979, there was sent to the applicants
on behalf of the Acting Chief of Police, a double registered
letter informing him that though the appropriate Ministries
had, on the recommendation of the Chief of Police, approved
the extension of the leave without pay applied for by him, such
leave hLad been withdrawn (dvrordaAn); he was called to
return to Cyprus in view of the submission to the Police Force
by the Council of Ministers of the file containing complaints
against him with regard to the commission of .disciplinary
offences, as had already been referred in the letter of the 31st
March, 1979; and, that as he had failed to comply with the
contents of the said letter and had continued to be away from
his service after the expiry of his leave with pay on the 29th
August, 1979, orders were given for disciplinary measures to
be taken against him for absence from his duties without leave.
By this letter the applicant was further ordered to return to
Cyprus immediately. There is no evidence before me if and
when this letter was received by the applicant.

As it appears from the record of the disciplinary proceedings
against the applicant—which is Appendix 1 to the written address
of counsel for the respondents—neither the summons containing
the charge against the applicant nor copies of the statements
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of witnesses relating to the commission by him of the disciplinary
offences he was charged with were ever served or brought to
his knowledge.

The evidence of Chief Inspector Costas Zavros, witness
No. 3 for the prosecution in the disciplinary proceedings, is
that he visited the house of the applicant, on the 7th September,
1979, for the purpose of serving on him the above mentioned
documents, but when the applicant’s wife informed him that
applicant was abroad in Saudi Arabia, he left without effecting
service.

The case against the applicant was fixed for trial before
the Police Disciplinary Committee on the 8th October, 1979.
In the file of this case there is a notice (exhibit ‘D’ attached to
the application) sent by the presiding officer of the Disciplinary
Committee to “Police Sergeant 4013 Lambros Efstathiou”,
by which he was informed that he was facing a charge of absent-
ing himself without leave and that he had to appear before
the said Disciplinary Committee on the 8th October, 1979,
for trial. This notice bears no address and there is no evidence
before me that it ever reached the applicant.

The applicant did not appear before the Disciplinary Com-
mittee on the 8th October, 1979, and as a result of his non-
appearance, the case was adjourned for hearing to the 26th
October, 1979, when an advocate appeared on his behalf and
asked for the adjournment of the hearing which, despite the

objections submitted by the prosecuting officer, was granted..

The trial was then fixed for the 1st November, 1979, and
on that day applicant’s counsel asked again for an adjournment
as he had not been given any instructions by his client. The
case was adjourned to the 19th November, 1979, when on
that day counsel for the applicant informed the Committee
that as he had received no reply to the letter sent to his client
on tlu: 2nd November 1979, asking for instructions, he sought
jeave 'to wnthdmw froin the case.

The D:sc:plmary Commxttee gave the following Ruling:

* Ereibh & wmyoppﬁms Bh,mpmmdaﬁn & xal £ibo-
ot EmaverlAnupdves xed {rrd Tiis wamyoplas wal ToU
ournydpou Tou kol Tou E560n doxetds, Xpwos Tva, pooEAln
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3 C.LR. . Efstathion v. Republic Demetriades J.

1pds Umepdomow dv voUtols St Empatey ToUTo G &k TOUTOV
T6 Awkaothpiov elvan dvoykaouévov vd Trpoxwption els Ty

Slknv Epfiunvy TOU kornyopouptvou. ‘O ocuviyopes Tov
Bvaran vd dmoouply  xal Empafev ToUTo™.

(**As the accused had failed to appear, though he had
been repeatedly notified both by the prosecution and by
his counsel and though he was given sufficient time to
appear for his defence, he, nevertheless, failed to do so,
therefore, the Court is bound to proceed with the trial
of the accused in his absence. Counsel for the accused.
can withdraw and he did so”).

Four witnesses were then called and heard by the Disciplinary
Compmnittee and the case was adjourned for judgment to the
26th November, 1979, when the applicant was found guilty
for absence from his duties without leave and was sentenced
to be dismissed from the Force and be deprived of all his rights
as’from the 29th August, 1979.

In the present case there are some very striking facts that
1 feel should be mentioned and commented upon.

The first is that though the Chief of Police, as it appears from
the letters addressed by him to the applicant, knew his address
in Saudi Arabia, nobody thought it proper to send the summons
or at least inform the applicant by letter of the charge filed
against him and of the date on which he had to appear before
the Disciplinary Committee of the Force and, further, to give
him sufficient time for appearing.

The second is the short period of time given between the 20th
September, 1979, when the notification exhibit ‘D’ attached
to the application was written by the presiding officer of the
Disciplinary Committee and the 8th October, 1979, the date
on which the case was fixed for hearing, especially as it was
well known that the applicant was abroad.

The third is the failure of the Disciplinary Committee to
resummon the applicant andfor give him due notice of the
new date of trial after they had granted leave to counsel appear-
ing for him to withdraw from the case.

The fourth is that the Disciplinary Committee based their
decision on the alleged withdrawal by the Chief of Police of
the unpaid leave granted to the applicant, a fact which was
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for the first time brought to the knowledge of the applicant
by the letter of the Chief of the Police, dated the 5th September,
1979.

At this stage, I consider it necessary to include in my judgment
the two letters, dated 31st March, 1979, and 5th September,
1979, so that a clear picture of the situation is given,

“ApY. TI. @, Acy. 4013 YTMTOYPIEION EZQTEPIKON
APXHIEION AZTYNOMIAZ
AEYKQZIA
Tij 31 MapTlov, 1979.
Registered
Mr. Lambros Efstathiou,
c/fo DITCO Co. Ltd.,
P.O.Box 5030,
JEDDAH, SAUDI ARABIA.

Mopoxkaré onueidoate &n1 76 “Ywoupyikdy ZupPouiiov
B’ &mogdoews Tou U &p. 17.728 Tiis 1505 ®ePpovapiov,
1979, Twaptmepye Si& mepaiTépw Epswvav fifkal ExBikaow
pdxreAAov TrepiExovTa katayyehlas tvavtiov oas, dvagopikdy
pds Thy Bidmrpaliv &Siknudrewy Suvdper Tou wepl ‘Qpiopéveoy
Mebapyikév Tapamropdrwv Noépou 3/77, ds olros Exa
TpomoTroindfy Umd Tév Néuwv 38/77, 12/718 wal 57/78.

2. Tipds BieuxdAwvow kol é&wlomevow Tfis dvakpiTikiis
SixBikaoios, kehslofe oo SievdeThosTe T& Tiis EmoTpogiis
cas els Kimpov Td owrtouwtepov Suvardv.

&’ "Apxnydv 'Actuvoulas”

(“P.F. Sgt. 4013 MINISTRY OF INTERIQR
POLICE HEADQUARTERS
NICOSIJA
31st March, 1979
Registered
Mr. Lambros Efstathiou,
¢/o DITCO Co. Ltd,
P.O.Box 5030,
JEDDAH, SAUDI ARABIA.

Please note that the Council of Ministers by its decision
No. 17.728 of the 15th February, 1979, has forwarded
for further investigation and/or trial a file containing
accusations against you regarding the commission of
offences contrary to the Certain Disciplinary Offences
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3 C.L.R, Efstathiou v. Republic Demetriades J.

(Conduct of Investigation and Adjudication) Law 3/77
as amended by Laws 38/77, 12/78 and 57/78.

2. For facilitating and hastening the investigating
procedure you are requested to arrange for your return
to Cyprus the soonest possible.

“Apy. TI.O. Aoy. 4013 for Chief of Police™).

“YTTOYPFEION EZQTEPIKQN
APXHIEION AZTYNOMIAZ
AEYKQZIA

DOUBLE REGISTERED 5n ZewreuPpiou, 1979,
Mr. Lambros Efstathiou,
c/fo DITCO Co. Ltd,,
P.O.Box 5030,
JEDDAH, SAUDI ARABIA.

*Avagptpoue els Thy tmoTody cos Auepounvias 20.8.1979
kai Embupd va ods mAnpogopficw &TL Tapdk TO yeyouwds
om T& dppolaa “Ymoupysia elyov, TH Husrépy ouoTdos,
Eyxpiver Tapdraow Tiis &belas oos 81’ &v elotTi £1os, &v TOUTOIS,
alm Gveatéhn U’ Hudv kel BdiBnTe dmws fmorpiymTe
els Kimmpov, &v Syel Tjs TapamouTfis mpods fHuds, Uwd TOU
“Ymoupywou ZupPourlov, goiéAlou TrEPIEXOVTOS  KOTOY-
yeMas dvavtiov cas dvagopikéds Tpds Thy  Sidmpafw &Bi-
knudrey  kaTd wapdBacty Ttou Népou mepl  Kabdpoews
(‘Huerépa tmoToA) Huep. 31.3.1979).

2. ’Ewadn Suws Siv ouvepoppofnte wpds THY dvwTipw
EmoToAv pas kol foxoroubeite va eUpiloxeafe pakpdy Tiis
Ummpeoias kal petd THY kot T peT’ dmolaPdv &belag
oas Ty 29.8.1979, Exow Bobf] &8nyim Sidk Ty medapyicty
Updv Slwbiv &' &mougiov i ToU xabfixovros Gvev diefog
B 6 xal frréhheote S EmoTphynTe TrdpavTa sl Kinrpov.

81’ CAvemA. ‘Apxnydv ‘Actwoulas’.

(“P.F. Sgt. 4013 MINISTRY OF INTERIOR
POLICE HEADQUARTERS
NICOSIA '

DOUBLE REGESTERED. 5th September, 1979.
Mr, Lambros Efstathiou, : '

c/fo DITCO Co. Ltd.,

P.O.Box 5030, :

JEDDAH, SAUDI ARABIA.

I refer to your letter dated 20.8.1979 and I with to'inform
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you that in spite of the fact that the appropriate Ministries
had, on my recommendation approved extension of your
leave for ome more year, still, it had been withdrawn
by me and you were asked to return to Cyprus, in view
of the submission to me by the Council of Ministers, a
file containing accusations regarding the commission of
offences contrary to the law for purgation. (My letter dated
31.3.1979).

2. But because you did not comply with my above
letter and you continue to be away from your duty after
the expiration of your leave without pay on 29.8.1979,
instructions have been given for disciplinary proceedings
against you for absence from duty without leave and
you are therefore ordered to return immediately to Cyprus.

for Dep. Chief of Police™).

Disciplinary proceedings are of a quasi judicial nature and
it has been repeatedly stated by Common Law Judges, in English
and Continental legal literature, as well as Continental judicial
decisions, that in proceedings of this nature the citizen is entitled
to be given due notice of the decision of the Administration
and be afforded the opportunity to be heard.

In view of the fact that the applicant was first informed of
the withdrawal of his unpaid leave by the letter of the Chief
of Police dated the Sth September, 1979; that at the time he

was abroad and that I do not have before me evidence as to -

the date he received this letter and that after his counsel withdrew
from the case no notice at all was given to him to appear and
defend himself, T find that the applicant was not afforded the
opportunity to be heard and defend himself and that the
respondents acted in contravention of the rules of natural
justice.

In the light of the above, I find that the present recourse
succeeds. As a result of my findings, the sub judice decision
is declared null and void and of no effect whatsoever.

The respondents to pay the costs of the applicant.
Sub judice decision annulled.

198

10

15

20

25

35



