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1981 October 24
[MaLacHTOS, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS PARASKEVAS,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
I. THE MINISTRY OF EDUCATION,
2. THE EDUCATIONAL SERVICE COMMITTEE,
Respondent.

(Case No. 261/76).

Educational Officers—Probationary appointment for two years—
Whether it becomes awtomatically permanent, after the lapse
of two years, without confirmation—Disciplinary conviction and
sentence of officer serving on probaiion—Head of Department not
recommending him for permanent appointment—Respondent Com- 5
mittee deciding to terminate his services, affording him opportunity
to make representations against such termination and terminating
his services after hearing his representations—Nothing improper
in such course of action—Section 30 of the Public Educational
Service Law, 1969 (Law 10/69). 10

Natural Justice—Rules of—Rule that no one is to be punished twice I

Jor the same offence—Public Officers—Disciplinary punishment

—And administrative measure taken in the interest of the public
service—Distinction—Disciplinary conviction and sentence of

public officer serving on probation—Head of Department not 15
recommending him for permanent appointment! and his services
terminated—Such termination not a disciplinary punishment

but an administrative measure—Above rule not violated.

Public Officers— Disciplinary conviction and punishment—And admi-
nistrative measure taken in the interest of the Public Service— 20
Distinction.

Administrative measure—Disciplinary conviction and punishment—
Distinction.
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3 CLR. Paraskevas v. Republic

The applicant has since August, 1972 been serving on proba-
tion as a teacher of theological lessons in Secondary Education
Schools. By a decision of the Council of Ministers dated
September 20, 1973 his services were terminated in the public
interest by the Council of Ministers. By a decision of another
Council of Ministers, which was appointed after the Coup d’etat
to July 15, 1974, the termination of his services was annulled
and he resumed his duties in October, 1974. In May, 1976
he was found guilty by the respondent Educational Service
Committee of certain disciplinary offences concerning neglect
of duty and for activities amounting to breach of duty or obliga-
tions of an educational officer and the scntences of stoppage
of increment, fine, reduction of his salary scale and disciplinary
transfer were imposed on him. Following this conviction and
sentence the Inspector of Theological lessons by letter dated
May 28, 1976, addressed to the Head of the Department of
Higher and Secondary Education expressed his intention not
to recommend the applicant to the permanent post of teacher
of theological lessons. This letter was transmitted for action
to the respondent Committee which decided* in accordance
with section 30(2) of the Public Educational Service Law, 1969
(Law 10/69) to terminate the appointment on probation of the
applicant and also to give him notice calling upon him to make
any representations he wished to make against such termination.
The applicant appeared before the Committee on August 25,
1976 and made his representations through an advocate. After
taking into consideration these representations the Committee
found that there existed no reason to reconsider its previous
decision and decided that the appointment on probation of the
applicant be terminated as from the 1st September, 1976. Hence
this recourse. ’

Counsel for the applicant mainly contended:

(a) That section 30 of the Public Educational Service Law,
1969 (Law 10/69) was totally inapplicable.

(b) That in taking the sub judice decision the respondent
Committee took into account the disciplinary punish-
ment which it had itself imposed on the applicant
and so he was punished twice for the same offences;

* The decision is quoted at p. 425 post.
*¢  Section 30(2) is quoted at pp. 427-28 posr.
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and that in so doing the Committee violated the rules
of natural justice as it could have dismissed him there
and then when he was found guilty of the disciplinary
offences of which he was found guilty.

(c) That the final decision to dismiss applicant was taken
on June 28, 1976 and before the applicant was called
upon to make his representations.

Held, (1) that the Committee had not dealt with the question
of confirmation, extention or termination of applicant’s appoint-
ment as there were disciplinary proceedings pending against
him up to May, 1976 and, consequently, the submission of the
final confidential report in accordance with section 36(2) of
Law 10/69 could not be submitted earlier; that, moreover, there
is nothing in law 10/69 to indicate that after the lapse of two
years of service an appointment on probation becomes auto-
matically permanent without the educational officer concerned
being confirmed; accordingly contention {a) should fail.

(2) That the principle that no one is punished twice for the
same offence (non bis in idem) has no application when for
the same offence for which the civil servant was punished dis-
ciplinarily an adverse administrative measure is also about to
be imposed, because the administrative measures which are
taken by the Administration not for the purpose of exercising
disciplinary authority but for the sake of the interest of the
public service as it is the transfer, suspension of service, etc.,
do not amount to disciplinary punishment; that, consequently,
an act for which the disciplinary punishment has been imposed
may legally justify the additional taking of the administrative
measures (see Conclusions from Case Law of the Greek Council
of State 1929 to 1959 page 368); that, therefore, the dismissal
of the applicant in the present casc was an administrative measure
and the allegation that the applicant was punished twice for
the same offence cannot stand ; accordingly contention (b) should
fail.

(3) That it is clear from the relevant minutes of the Meeting
of 28th June, 1976, that the Committee expressed the intention
to terminate the services of the applicant; that this intention
was communicated to the applicant together with the reasons
for such intention and he was called upon to make his represen-
tations; that in so doing the Committee acted in full conformity
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3 CLLR. Paraskevas v. Republic

with the provisions of section 30(2) of the law and took the
final decision on August 25, 1976; accordingly contention (c)
should, also, fail.
Application dismissed.
Cases referred to:

Decision of the Greek Council of State in Case No. 1005/1933.

Recourse.

Recourse against the decision of the respondents whereby
applicant’s services as a teacher of secondary education were
terminated and/or applicant was dismissed from such service.

L. N. Clerides with C. Adamides, for the applicant.

A. S. Angelides, for the respondents.
' Cur. adv. vult.

MaLAacHTOS J. read the following judgment. The applicant
in this recourse claims a declaration of the Court that the act
andfor decision of the respondents by which they terminated
his services as a teacher of secondary education and/or dismissed
him from such service, which is contained in the letter of 26th
August, 1976, is null and void and of no legal effect whatsoever.

The relevant facts of the case as they appear in the docu-
mentary evidence adduced are the following:

The applicant, who is a Theologist, was first appointed on
contract as a teacher of Theological lessons in secondary educa-
tion on 15.3.65 for the period ending 9.5.65 in replacement of
another teacher at the Ist Gymnasium of Paphos. He was
then reappointed on contract as from 1.9.65 to 31.8.67 in a
private school and as from 15.9.67 to 31.8.71 at the English
School in Nicosia. He was again reappointed on contract
from 23.9.71 to 31.8.72 at the Paralimni and Lysi Gymnasium
and the Technical School in Nicosia. On 22.9.72 he was offered
by the respondent Authority permanent appointment on proba-
tion on scale B1O as from 21.8.72 which he accepted by letter
dated 2§.9.72. According to section 30(1} of the Public Edu-
cational Service Law, 1969 (Law 10/69) the probation period
was for two years as from 21.9.72.

By Decision No. 12684 of the Council of Ministers dated
20.9.73, the services of the applicant were terminated as from
that date in the public interest. This decision, as stated therein,
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was based on section 8 sub-section 1(e) and 2 of the Pensions
of Secondary Education Teachers’ Law of 1967 (Law 56/67).

As against this decision the applicant filed on 19.11.73
Recourse No. 550/73.

Before the determination of that recourse by the Court,
another Council of Ministers, which was appointed after the
coup d’etat of 15th July, 1974, by its Decision No. 13421, which
was published in the 4th Supplement of the Official Gazette
of the Republic on the 2nd August, 1974, annulled Decision
No. 12684 and in consequence thereof applicant. on 18.10.74
resumed his duties as a teacher of secondary education at the
Agricultural Gymnasium of Nicosia.

On 28.2.75 as a result of accusations against the applicant
for disciplinary offences, the Inspector of Theological Lessons
Mr. A. Mitsides, was appointed by the Committee of Educational
Service, as the appropriate authority, as investigating officer
by virtue of paragraph 1 of Part I of the Second Schedule of
the Public Educational Service Law of 1969, to carry out the
relevant investigations.

As a result of the said investigations the applicant was charged
under four counts before the respondent Committee and was
finaily on 6.5.76 sentenced on all of the counts as follows:

On count 1, stoppage of his annual increment for a period
of six months, on count 2, £50.—fine, on count 3 to a
reduction of his salary scale and on count 4, disciplinary
transfer as from 1.9.76, to the Paralimni Gymnasivm.

The decision of the respondent Committee was communicated
to the applicant by letter dated 13.5.76.

In view of the above conviction and sentence of the applicant,
the Inspector of Theological Lessons by letter dated 28th May,
1976, addressed to the Head of the Department of Higher
and Secondary Education, expressed his intention not to recom-
mend the applicant to the permanent post of Teacher of Theolo-
gical Lessons Secondary Education. This letter was transmitted
for further action to the Chairman of the Committee of Educa-
tional Service on 26th June, 1976, and as a result a mecting
on this subject was convened by the said Committee on 28th
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June, 1976 and, as it appears from its Minutes, it decided as
follows:
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“(i) Whereas the final report of the Inspector together
with an attached note thereto has already been sub-
mitted, and

(ii) Whereas as the teacher was found guilty of disciplinary
offences concerning neglect of duty and for activities
amounting in a way to breach of duty or obligations
of an educational officer (see minutes of 16th April,
1976), and he was sentenced by the Committee to:-

{a) stoppage of his annual increments for a period
of six months—

(b) a fine of £50.—
(¢) reduction of his salary scale; and

(d) disciplinary. transfer (see minutes of 16th April,
1976),

(iiiy Whereas from all the service- and .other elements and
documents which were put before the Committee
it transpires that the behaviour of the teacher during
his period of probation was not such as it ought to
be, and

(iv) Whereas after studying the personal file and confiden-
tial reports of the teacher the Committee reached
the conclusion, in view of the above mentioned, that
his stay in schools is not for the benefit of education,

For all these, the Committee decides that, in accordance
with section 30(2) of the Public Educational Service Law
(10/69) the appointment on probation of the above teacher
be terminated on 31st August, 1976, and that, according
to the same section, notice be given of the intention for
termination of his services, and the teacher be called upon
to make representations that he may wish to submit as
against such termination.

It is further decided that the Committee fix an appoint-
ment with the teacher at 9 a.m. on 20th August, 1976,
in order that he may present verbally if he so wishes, his
representations before it”.
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A copy of the above decision was transmitted to the applicant
by letter dated 28th June, 1976. On 20th August, 1976, the
applicant appeared in person before the Committee and made
his representations and he was given time up to 30th August,
1976 to appear before the Committee represented by an advo-
cate, when on that day the Committee would take a final deci-
ston,

On 25th August, 1976, the applicant again appeared before
the Committee represented by advocate and made his repre-
sentations.

As it appears from the Minutes of 25th August, 1976, the
Committee after taking into consideration the representations
of the applicant and his advocate found that there existed no
reason to reconsider its decision of the 28th June, 1976, for the
termination of his services. So, it decided that the appointment
on probation of the applicant be terminated as from Ist
September, 1976, for the reasons appearing in its decision
dated 28th June, 1976. This decision was verbally communi-
cated to the applicant and his advocate there and then. Appli-
cant was also informed in writing of the above decision of the
respondent by letter dated 26th August, 1976. As a result the
appllcant on the 30th October, 1976, filed the present recourse,

Counse] for applicant in arguing this recourse submitted
that the decision of the respondent Committee should be declared
null and void because section 30 of Law 10/69 was totally
inapplicable to the facts of the case as the status of the applicant
at the material time was governed by the decision of the Council
of Ministers No. 13421, which status was that of a permanent
teacher of Theology who was in continuous service since 1965.
This decision which revoked the previous decision of the Council
of Ministers that purported to terminate the services of the
applicant on the ground of public interest, is to the effect that
there was no break in his service. This is the correct interpreta-
tion of the latter decision of the Council of Ministers.

Section 30 of Law 10/69 is dealing with appointments of
educational officers on probation and is as follows:

“30.~(1) Movipos Biopiouds yivetan &wl Soxipaoia Bix Bieriy
ypovikiiy mepiodov:

Noetrar &m # "Emirpors) Sivaran elg m&oav elbikiv repi-
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TTwow T cupPoulii Tiis dpuodlas dpxfis kal ocuppvws
Tpds olaodnmoTe yevixds Eml ToUrTw d8nylas Sibopévas Umd
TOU ‘YmoupywkoU ZupPourfov, vk ufy dmantfion ypoviki
meplobov Soxipaclos f vé psibon §) maparehn TouTv.

(2) ‘O Siopiopds ranbeurikoU AsiToupycy UTrmpeToUvTOS
¢l Boxipacig Slvarol v& TepuaTiot kabd” olovBrmoTe ypdvoy
SiaproUong Tiis ypovikfig mepidbouv Sokipaofas, &AAG, wplv
| yivn & Tololros TepuaTionds, Stov vt 806 els Tov dkman-
Beurixdv  Aerroupydv  elBomoinois iy mpds  TeppoTiondv
Tpobloews TepiEouca Tous Adyows kai koAoUod ToUTov
dmews wpoPf els olaodiimoTe TropacTéons, Tas dwolas G
EmeBipel v UmoPdAn &vavriov ToU ToloUTou eppaTiopol.
'Eml T Afdyel kai Eervdosr olwwdfimoTe TapaoTdoiwy 1
‘EmTporrhy Blvaran £iTe v& TeppaTion 1oV Biopioudy eiTe
v& mapaieivy T xpovicdy meplobov Soxipasias 5i& TocalTnyy
xpovikiiy TreploBoy, pf UmnepPalvovoay Té SGo  Ern, Somy §
"Emitporety els Exdomny mepinTwow fibeAe Bewpricer xoTdA-
Andov. Al Biardiers 10U Trapdvros ESagiov Epapudlovral
&l mwdons maparaleions wepmdbov Soxwpaclas.

(3) "Evrég Bvds prvos dd s Aftews Tiis xpovikiis epidSou
Boxwacoios fy 'Emtpot dmrogaoilal kard moéocav & Sopiouds
EroBeuTikoU  AsrTovpyoUu UTrmpeToUvTos £l Boripaoig B
Emikvpwolf), TopaTabl 1§ TepuaTiodfi. CEdw 6 Biopiopds
Emixupwdiy i Tepuatiodi, elSorroinocis mepl ToUTOu Bnpo-
cieveton elg THv Ewionuov fpnuepida THs Bnuoxpatias.”

(*30(1) Permanent appointment is made on probation for
the period of two years.

Provided that the Committee may in every special case
on the advice of the appropriate authority and in accordance
with any general instructions on this matter given by the
Council of Ministers, not require any period of time of
probation or to reduce or extend such period.

(2) The appointment of an educational officer serving on
probation may be terminated at any time during the period
of probation, but, before such termination is effected, it
should be given to the educational officer notice of the
intention to terminate containing the reasons and calling
him to make any representations which he might wish 10
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submit against such termination. Upon receiving and
after examination of any representations, the Committee
may either terminate the appointment or extend the period
of time of probation for any such period of time not excee-
ding two years, to the extent the Committee in any given
case would consider proper. The provisions of the present
subsection apply on every extension of the period of proba-
tion.

(3) Within one month from the expiration of the period
of time of probation the Committee decides as to whether
the appointment on probation of an educational officer
will be confirmed, extended or terminated. If the appoint-
ment is either confirmed or terminated, a notification is
published in the Official Gazette of the Republic”).

1 must straight away say that 1 find no merit in the above
submission of counsel. The fact that the applicant was offered
permanent appointment on probation to the post of teacher
of Theological Lessons in Secondary Education as from 21.9.72,
which offer was accepted by him, cannot be disputed and the
relevant offer and acceptance appear in the personal file of the
applicant and are blues 57 and 58, respectively. His previous
appointments were temporary and on a contractual basis. He
had completed two years of service on probation in July, 1975
since for the period from 20.9.73 up to July, 1974 was dismissed
by virtue of a Decision of the Council of Ministers.

The Committee did not deal with the question of confirmation,
extension or termination of his appointment as there were disci-
plinary proceedings pending against him up to May, 1976
and, consequently, the submission of the final confidential report
of the Inspector of Theological Lessons in accordance with
section 36(2) of Law 10/69, could not be submitted earlier.

Furthermore, there is nothing in Law 10/69 to indicate that
after the lapse of two years of cervice an appointment on proba-
tion becomes automatically permanent without the educational
officer concerned being confirmed.

Counsel for applicant further submitted that if it is found by
the Court that the applicant was at the material time serving
on probation and that section 30 of the Law was applicable,
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the decision complained of should again be declared null and
void as it conflicts with the provisions of sub-sections 1 and 2
of this section. He argued that in the first place the respondent
Committee in issuing the decision complained of, took into
account the disciplinary punishment which this very same Com-
mittee had imposed on the applicant and so he was punished
twice for the same offences. In so doing the Committee vio-
lated the rules of natural justice as it could have dismissed
him there and then when he was found guilty of the disciplinary
offences of which he was charged.

He further argued that in the second place, the respondent
acted contrary to the provisions cof sub-gection 2 of section 30
of the Law, as it terminated his appointment before giving him
the opportunity to be heard and make his. representations as
provided by the said sub section.

The principle that no one is punished twice for the same offence
(non bis in idem) has no application when for the same offence
for which the civil servant was punished disciplinarily an adverse
administrative measure is also about to be imposed. Because
the administrative measures which are taken by the Administra-
tion not for the purpose of exercising disciplinary authority
but for the sake of the interest of the public service, as it is the
transfer, suspension of service, etc., do not amount to disci-
plinary punishment. Consequently, an act for which the disci-
plinary punishment has been imposed may legally justify the
additional taking of the administrative measures. (See Conclu-
sions from Case Law of the Greek Council of State 1929 to
1959 page 368). This view finds support in Case No. 1005/1933
of the Greck Council of State reported in Volume B III 878
where at page 881 we read:

“Not only the administrative measures are not excluded
as a result of previous disciplinary proceedings, which are
taken by the Administration in order to secure the proper
functioning of the Public Service in general, but on the
contrary, the real circumstances on the basis of which disci-
plinary proceedings were instituted, the Administration
may later take into account and use them for the purpose
of taking administrative measures, such as dismissal,
discharge from the military service, demotion, transfer,
etc.”
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In view of the above principles I consider the dismissal of
the applicant in the present case as an administrative measure
and the allegation, therefore, that the applicant was punished
twice for the same offence cannot stand.

- Finally, I must say that [ do not agree with the submission
of counsel that the final decision to dismiss the applicant was
taken on 28th June, 1976, and before the applicant was calied
upon to make his representations. It is clear from the Minutes
of the Meeting of 28th June, 1976, that the Committee expressed
the intention to terminate the services of the applicant. This
intention was communicated to the applicant together with the
reasons for such intention and he was called upon to make
his representations. In so doing the Committee acted in full
conformity with the provisions- of section 30(2) of the Law.
The final decizion of the Committee was taken on 25th August,
1976 and was communicated to the applicant by letter dated
26th August, 1976.

For all the above reasons, this recourse is dismissed with no
order as to costs.

Application dismissed. No order
as fo costs.
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