10
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3 CLR.
157 *Tavouaplov, 1979
(A. Aogzor, A)
EMI TOIZ AGOPQEZI TO APGPON 146 TOY SYNTAIMATOX

FEQPTIOX APMENHX AlIA TOY NATPOX TOY NIKOY
‘APMENH QY OTXIKOY KHAEMONOZT KAI
MMAHZIEZTEPOY ®IAOY TOT,

Alryrie,
xata

THE KTIIPIAKHIE AHMOKPATIAY AIA TOT
TIOYPT'OY AMYNHE,

Ka@' of 7 altyow.

{'YndBeoig ¥2° dg. 303/78).

*Ebyinsy Dpovpi—"0 mepi i "Ebvxijs Dpovgdc (Tpomomowtixnds)
Nouog 106 1978 ("Ap. 22/78)—«lloditns Tijc Anuoxpatiagy dg
doilerar €l ©o dpbpov 2(f) rob Nduov-IlpdowTor yervnbér ér
Kinpw xara 16 1961-'Ex mareds dAAodamod xal unreds Kv-
nglag—év Bumintet elg Tor wg drw dotopdr xal dév dtvarar va
Beewgritar xatd vépor otoaredoiuos.

Nopofetinal datrdbeic—" Eounreia-ArardEais negiogtotixal tij EAev-
Oeplag 08 arduov-Alor Smews Sopunredorviar adorneds-'Eopy-
vela tot do. 2(B) toi meol tije “EBmuxic Pooveds (Tporomou-
rxot) Nopov, 1978, ("Ao. 22/78).

‘O maxmhp 70U aimyrod elvar “"Eldqv Omfinoog xdtoyo; “Ka-
dpvieod SwBarnplov, vewwbely elg Payradeg, Kepwipae, Thy
17yv "Onrafpiou, 1933, 2x yovéwy ‘Eldveov dmpuéwy xat
xatoixwy Paytadov. *Evoueéoly v Bnv "Oxrwpfelov, 1960,
el Aepectv thv Kumplay "lavlny Kaore [lagizy, amd 8& t7g
13ng Matou, 1961, Suxpéver suveydig petd Tig olxoyeveiag Tou
ele Kbmpov, xatémv adelag mapauoviig fTig dvavedveto taxtindg
péypr i 220¢ lauviow, 1967, &tc éyopnynty cls altdy Xdux
povigau Srapovic.

‘Q almyoic dyewif eic Acpeody Ty 13y *Oxtwfpion, 1961,
xaﬁ" 8v xpbvov ol yovele Tou elyov quveydic Tiv ouviln Suxpoviy

_]Edi}or's; note: An English translation of this judgment appears at pp. 48-55 post.
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*Appdvng v. Anupoxgatiag (197%)

twv el Aepecdv. Katd 16 Ezog 1974 Snéfadev almaw elg vov
"Enapyov Aspsaolb mpde Exdoawv Kumpaxael Stafatnpiov, dhrd
) almnaig abty arepploln xal’ &1u obrog 8¢y dlvaro va Ozwpenly
moAiTng Vg Anpoxpasiag.

“Oray & almyrhe &by Smeg Eyypaed) elg iy "Elvwiy
Dpoupiv 6 duegydpoc tou Eypade mpog ov Tmovpyov 'Ecwre-
predv 81 6 altyThg 8dv whmbueitar ele Imvpeoiav elg v "Ebvi-
xiv gpovpdvy, el &1, petall ZAhwv, 8kv Fro mWorlmme Thg
Anponpatiac. Té “Tmoupystov 'Ecwtepudy dnnvimosy &zt «dia
Tolg aroemols Tév wept "Elvintic ppoupiic Nopwv 1ol 1964 Ewe
1978, &mou 6 8pog “[lodiene thg Anpoxpariag’ Eyer v Ewoiay
fimg dmedidetan elg adtiv Suvdper Tol XpBpov 2(B)* 7ol lepl
*Efvindi Ppovpiis Teomomenmine’ Néuou "Ap. 22 7ol 1978 &
xog Fedipyiog 'Appéwme (almnrhs) Oewpeitar  grpatedoipog.n

YObev 7 wopolion mpogouyh:

‘O altyThe loyupicln 1§ mpoavagepbeion vopoBetind; Sud-
taflg ol eldieditepov N mapaypagpos (B) Tob &pbpov 2 mephap-
Baver pdvov mpdowma Kumguothg wevaywyds & dppevoyoviag
xol Enopdvae N waTeyeyh Siv Sdvatar v Sywpisli dx ol
tdrou yawiseme §) the auviifloug Stapoviig TEv yovEwy.

‘O guvhyopoug The Anupoxputicg deob cuvepmvnos** ud tév
¢ dve loguoispdy dnacouctase yvwpodbrnow*** tol [evixol
Elsayyeréws, Bobsioav els dahpy meplnrwow, el v dmolav
Epurpedeton o Eplpov 2(B) Tol Népouw 2278 wal thv drolay yvoa-
podbtnow uisbéitnes whipwe og Eyovoav dpoupuoyny el Tx
yeyovita TH¢ mapoleng bmolécswe.

To Awaotipey Expivey &7u

(1) “H magdypagog (B) Tol &plpov 2(B) tob Népou 22/78
déov dmee BvayiyvéboreTal 6ol petd Tob Seutépou pépoug TOL
oprapol, fror tHe geroews “rephaufaver mpdswnoy Kunpuaxijs
wateywyfs 88 appevoyoviag, xxfl’ dtu ) gpasig abty 0& Eupeve
dvev onpaciag dov Sty drapiyvéoueton Opob petd THE wWopw-
vedpou (B) petd tig omotug ouvdbeton Sua Thg Aéfewg “Hror’.
‘O &g dvwe Spopdg Aowdv Tob moAltou tHG Anpoxpatixg, dud
7005 oxomels tév Nepl "Ebvidic ®povpiic Nopowv, anuatver d¢’
evig pdv “nuditnv The Ampoxpatiag’ g & Spog adtdg xaBapile-
Tot gl robe oyeTinody Tlept *10ayevelng Nopoug xul mepimiéov

"IBe oeh. 45 raTwripo.

Kaitor Umiijpye ovumTwoig dmoyewv b tolrols dvamdxaTo els 7& Swa-
atrpiov v Kpivry ThHY voupdtnTa § pf Tiis Ud Edtaoy BrownTikiig
Tpdlecx (1Bt aeh. 48 karwTipw).

*IBe oehldas 4547 korwTépw.
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3 CLR. "Apuévng v. Anpoxputlag

megthapfBaver ol wAv dhhov mpdowmov RKumpraxfe xaraywyhs
L dppevoyoviag Suwe, T4 dmolov mepinidov Eyevviln v Kimpo
xuta B peta why Snv Neepfolov, 1914, el #2f’ &v yobvov of
yoveig abrtol diuevoy cuwiflug &v Kirpw. Elg mhv meoxzipémy
nepintwaw tv Omapyer toyupiopbs 811 & almyrihe slvar madizng
THe Anpoxpatiag ovpedvag tov Ilepl *1Buyevelzg Nopwv
1ol mapapthnerog (A) tFe Zuvbixne Eyrabdpdorwe xal Siv
Uvarter, vee Beswpr 07, dg 7 dntducoe andoasie, &n iuminTa elg
8 Bewpnli, og 7 Entd 2 !
Tov g dvw Gotopby ToU &plpou 2(B) ol INeat "Elvinic Ppovpie
Teomomaryrinet Népou, 160 1978, aplindg 22/78 wal elduddzrzpov
ele 6 dedvepov andros Tol Spuopoll todtou xal) 8m Eleinz
el v meoxaubuny mepimrwoy T8 dmagaltyTo erouysio T¥¢
appevoroviee. {10 Suxorisiov guvzpdvnes ThRpwg pE T
GUUTEQUGH Xal TO GRERTIXOY TV yvwpodotfoems tob [evirod
Elgaryshéng, § drolx nO!O.(.LO:‘tD‘.L sl the ozhidog 4D-4T7 xa-
TwTépw).

(2) “H foprmvaia albmy cuvader xal wpdg td pappa Hg & Moye
vopollenindfy Suntdlewe, @hd wuxl wpdbe v vowswdy doyy Bru
Swraiog meploptaTical THg fAculepixg Tob atdpouv wal sl &g
TEPITTWGELS elval EmiTpemTal ORSG ToU Suvtdypatos N thv
Néuewv, Séov drwg fppmvebmvrar adatnside.

{3} “0Bzv 3wk <todg Adyoug ofig EEleon ¥ Emidueog =9 A&
dxugoltar xal 6 ou.rq-‘q-; Stv Sbvatar vi ﬁ:miﬂ]‘rou. dg EuminTov
elg tév ptopdv Tob “moritou g Avmonpating” @z SplleTxe elg
16 dplpov 2 t@v Tleptl "Efivixtis Ppovpdic Néweov, xal v Sdvarar
va Bewpital xxTd VOpOV GTpaTElGiiLas.

*Enidicos mpdég dxvpottar.

Ipoapuyi.

Tpooguyn kaTd Tijs &rropdoews Tou kad’ ol f aitnois Hia Tiis
dmolas & m'rn'rng ecopnfn s Tohitng 'rns AnuOKpomas KaifT)
OTPOTEYTLHOS.

P. MiyanAidns, Sid Tév aitnTiv.
P. ToppmAiBns, Aiknydpos Tis Anpokpatias Bid 1év ko’ ol
fi aitnaos.

A ADIZOY A, Awx tiis Trapovans Tpoaguydis & altnths InTel
5AAwotw ToU Aikaoripiou 611 1y &woeaais ToU kol ol f alTnoig
Gxs Ekoworroryn sis alrov B1” EmeToAdis Huepopnvias 2515 Adyol-
otou, 1978, (Texpfipiov 3), firot, 6T & altnThs Becopeital ToAiTng .
Tiis Anuokparias kal/fj orparedoipos elvon Eopauéun kol dxupos
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A. Ao'i'Gou A. *Appévng V. Anpompatiag {1979)

xal ENfgplm xo® UmépPaow flovoias kol xorrdémv kemdis tppnveios
xaiff) ikmipnoews Tou Nopou kai TGV yeyovdTwy.

T& yeyovota Tiis Umobloews Bid T& dmola xai 8iv (nrépye
SupioPritrots Exouv g drodolifes:

‘O morip Tou altnTou elvcn "EAANW Umrfikoos k&Toxos Tou U’
dpBuov Z.0. 77938 ‘EaAnuikou SioParmplov, yewnels els Paytd-
8es, Kepxupas, thv 17ny "Oxtwpplov, 1933, éx yoviwv ‘EAAfvwv
Utnkdwy kol karolkwy PayT&Sewv. O mathp ToUu citnTou é-
wugépbn Tiv 8nv Oktwppiov, 1960, els Aepeodv Ty Kumplav
lévtny Koora TTagltn, &md 5 1iis 13ns Maiou, 1961, Siauéver
guveyds ueta Tiig olkoyevetag Tov els Kumpov, kardmv &beias ma-
papoviis fiTis drovecoveTo ToxTIKGS uéxpr Tis 22as ‘lowviou, 1967,
a1e Eyopnynifn els olrdv &8ewx povinou Swapoviis.

‘O aitnThs &yewndn els Aeuecdv iy 13nv "OxtwPplov, 1961,
ko’ év ypdvov ol yovels Tou, G5 &uagipeton eis 1o Tekprfiprov 3,
“elyov ouveyds i auviifin Srapoviv e gl Aspeadv (Kdmpov)”.
ZUUTTATIPWRATIKGS Tpds T& s dww yeyovdTa Sfov Smws dva-
geplfy 4T xorrd TO Etos 1974 & atrnyTis UméParey altnow el T
"Emapyov Aepecoy Trpds Exdoow KumpiekoU SiaPoarnplov, &AA&
7y aftnois ol dreppigln ko’ & oltos Stv ABGvaTa vd Gecopnff
moAlTns Tis AnuoxpaTios.

‘H poaPaiioptvn &mdpaots g BiatumotTten els T TeAsuTalay
Tapdrypagov Tou Tekpnplov 3 Exel s dxohoubeag:

“Ev Syl Tév 6 Gvw Bid ToUs oxotrous Téw mepi “Ebwvikfis
®poupds MNopcwv Tou 1964 Ews 1978, dmmou & dpos Tlohlrng
Tfis Anpokporias’ Exel Ty Ewoicv fjT1g dmodideTan els alrrov
Buvapel Tou &pBpou 2(B) Tou Tlepl "Eduixiis Opoupds Tpomo-
moinTikou Népou "Ap. 22 toU 1978 & kos Medpyros "Apuivng
BecpeiTal oTPOTEUTINGS.”

* TMoAiTns THs Anpoxrporios” bdpileton els 16 &pbpov 2, 1w Tiepl
*Ednkdis ©poupds Nopwv TolU 1964 gws 1978, dx Erpomromronifnoay
B1&x ToU &pbpou 2 ToU Tlepl 'Edvikfs ®poupds (TpomomoinTikol)
Népou 1ol 1978, (&pbu. 22/78), ds dxohoUbuws:

* “moAltns Tis Anpokparias’ onuaiver woAitny Tis Anuo-
kpotios kad mrepropBave wpbdowmov Kumplakis kararywyfis
& appevoyovias, fiTol-

(o) Tpdowov, TO Smoiov katéoTn BperTavds Ummikoos
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3 CLR 'Appévng v. Anmtoxpariag A. Ao'l'Tov A.

Suvdper Tév Tepl TTpooapTthoews Tiis Kumpou Aio-
Torypéov v ZupPouric Tob 1914 fws 1943+

(B) mpdowiroy, T drofov Eyewnfn &v Kumpe kerrd
uerd ThHv Snv Noeupplov, 1914, ko®’ dv ypdvov ol
yovels auToU Situevov ouviiBus &v Kimrpo: 1

(y) &oyapov fi véov Téwov ToU dmolov f piTnp Ka-
TETYE KaTd TOV Ypdvov Tiis yewmoews auToU T
TpogdrTa T& dvagepdueva fv TH) dvw Tapaypdpw
(a) f§ (B) 1ol mopdvros dpropou: 1

(8) mpbowmov kararyduevov ¢ dppevoyovias Ex Tpocco-
rou olov dvapépeTon &v T &vw Tapaypdew (a) f)
(B) & (¥) Tol mapbvros Opiopoy.”

"ArroTedei Paov Tiis Umobéoews Tou altnTou d1i ) Trpoavagep-
feica vopoletikry Sidralis kat efdikdTepov ) rapdypagos (B) ToU
&pbpou 2 TremAapPdver udvov mpdowtra Kumplaxfis xaTaywyis
8 Gppevoyovios kal tropéves - karaywyt Btv Bvatan vi Bia-
Xwpiatf] &k ToU TéTou yewroews i Tiis ouvfifous Sicpoviis Tév
yovéeow, '

"Eml Tou mpokendvou & ouvfiyopos Tiis Anuoxpartios Erapou-
olace yvwpoddtnow Tou lMevikol Elooyyehéos (Texufipiov 4),
Bofeloav els &AAnv TepimwTwow, els THY édmolav épunveleTon TO
&pBpov 2(B) Tou Néuov 22/78 xal v dmolav yvewpoddTnow vio-
BErnoe AP dx Exoucav Epapuoytv els T& yeyovdTa Tijs o
poUoTns Umobioews. Td Tebiv [fTnpa ds kal s iy wpokaubiny
Teplrreooy

“tdv Tpdowmov Td dmoiov Biv elvan TroAiTns Tiis Anpokportias
Suvdper Tédv Siordlewy Tou TlapaptiuaTos A Tiis ZuvBhixng
"EyxabitBpucews kai 10 Omolov Eyennfn & Kimpe xord 1o
1961 ¥ maTpds dAhoBoatrou xal unTpds Kutrpias Umréys oTpa-
TiTIKY Umoxpéwoty Buvdpe Tév epl Tiis "E8nkiis Gpovpds
Népwv ToU 1964 Ews 1978 ds Trpdowmov “‘Kumproxfis kara-
ywyfis & &ppevoyovias fiTor wpdowtrov 1O ditolov Eyewnifn
& KUmrpoo xorrdx fi werd Thy Snv NoepPplou ToU 1914, ko’ &v
xpévov ol yovels arroU Siépevov ouviBuos &v Kimpoy® (Buvdet
ToU bpiopou “ohitng THs Anuokporias’ &g olros &xriBeTan
els 16 &pBpov 2(P) ToU Nopou 27 ol 1978).

‘H émévmois slven &pvmmics).
2. “Ywoyptwow mpds Utrnpeoiav &v i Auvduer Suvdue
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A. Aoi*Tov A. *Appivrg v. Anpoxpatiag (1879)

TG mepi ‘EBvikfls Opoupds Néuwv 1964 fax 1977, (fiton
Tpd T TpomoTroIfioEws alTdv Bk Tol Népov 22 tol 1978)
Umeixov pdvov ol moATren THs Anpoxparias (dpBpov 4(1) ).
Adv UplortaTo dplopds Tou Spou “moriTns Tis Anuokperriog’
ko 6T1 & Spos oUros fiTo dpKeTd ooPfs.

A& tou &pBpov 2(B) ToU Ndpou 22 toU 1978 mrpooeTifn
dpropds Tou Spov “trodTng Tiis AnpokpaTics’ Sk Tol drtoiou
& Spog olUros Sieuplvin doTe va TepiAauPévn kal “wav wpds-
owtmov Kumpiakiis karorywyfis ¢ &ppevoyovias’. *ARA& Biv
bpileTan oagdds Toiov Tpdcwtow BecpeiTan & “wpdowToY
Kutrpraxdis kaTarywyfis” ws yivetat eis 10 &pbpov 4.2 1ol Tlo-
papTincTos A Tiis Zuvbnikng "Eyxofibpucews 8o oplleran
o1 ‘mpdowmov Kumpiakfis karaywyfis onualver mpdowov
15 dmolov f{To katd THV Snv NozpPpiou, 1914, 'Ofonavds
Umrrikoos ouvniBes Siaptveov v T Nfow Tiis Kumpou §i 16
dmrofov kardyeTal £E dppevoyovias TTapd ToloUTou TrpooaTov.”

Karémiv dvapopds efs Thy oyxeTktiy Nouofetikiv Adrotiv &

yevikds ElooyyeAeus ouveyiler:

“3. ‘H bikralis almn &iv elvar Bidhov caghs. TMpopavéds
Eedn & THs Tapaypapov 2 Tou "ApSpou 2 Tou lMapapti-
paros A AN Ekel elonydn S1& TeAeiods Sra@opeTikdy okoTdw,
"Hte &1& vax xabopion meoia mpocwma éewpouvTto ST &mé-
xrroav Thv Kunrpiaxdy iaryéveiav Suvdper Tou TapapTriuaTos
& i els iy Trpokeipbiny TepltTwaot tokomelTo v kafopiobi]
Tolov Trpoowoy EBewpelTo dxs Kumplokfis kaTaywyis Sid
Tous okotroUs Tov Tepi 'Efvikfis Ppoupds Néuwv.

*EpwrdTton ouveréds el oiov TrpdowTtov dgopotv ol mo-
paypagor (o) Ews (8) ToU mepl ol trpoxerTon dpiouod &g TO
mrepl oU mpdkerTon mpdowov i el TOV yovia alrrou kai 87
TOv TraTépa, ko’ doov elven ) £E dppevoyovias kaTaywyt
i émola AauPdveran U’ By, “Omows drdvica kal wponyou-
névoos els THY oUyyvow f dmrola émixporel els THy dvw Sidtadw
B&v Siwaran va Bobij ocoagphs kel dvaugiPodros dmévrnois.

E&v 1y Sikratis &popd els 1o mepi o¥ TpdkerTan TwpdTWTOY
To1e ) Sidradis Tis Tepaypdpou (Y) dvTikpoUeTan Tpds THY
Bikrativ Tiis €& dppevoyovias koTaywyfis Tou Tpoowou
ko' Soov AapPdvetan U’ Sdyw 1) & Tis unTpds KaTaywyH.
’EE &hov 1y Bidralis Tiis mapoypépou (o) ) deopdoa elg
wpdowtov Td dmolov koréorn Bpertavds Unrfikoos Suvépe
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3 CL.R. 'Appévng v. Anpoxpariag A, Aol'fov 4.

T6v mepl Mpooapthicews Tijs KUmpov Ataraypdrewv & Zup-
Bouhles ToU 1914 fews 1943 &k Tév mpoyrdrwy kabicTareon
UmrepPoAdvTas BUokoAov &v pfy ddlvarov vk Epappocti els
oTpatevoipous pd Pdow Ta onuepwd (Tou 1978) kpimipia.

T ord Epapudlerar kal B1&x Thv Tapdypagov (B) fi dwola
&popd s “TpdowTov TO dtrolov dyewnfn &v Kimpe peta THy
5nv NosuBpiou Tou 1914 ka®’ v xpdvov ol youels Tou Situsvov
ouriBuws &v Kumpe'. *H mopdypagos olrn Siv Buvaran va
Anedfi oiTh ko® fautiy xal dvebapTiTws Tis Siorddews
‘repl Tiis Kumpiokils karrarywyfis 6 &ppevoyovias’ ked® Soov
&v TolordTyy TEpITTCoEl 84 TrepleA&uPave kai dhous Tous G-
Aobamols of dmolor dyswnifnooy év Kimpw o’ v ypdvov
oi youels Towv owiBws Sibpevov v alTh, TPSyua Td dmolov
S5tv fito & okomds Tou vopobéTov. TO Tpdotetrov TouTo v
gyewnfn &v Kimrpey perd thv 5 NogpPpiou 1914 8& &méxra
fy Kumrpraxnv iBeryéveicw &” Goov ol youels Tou elyov Ty
ouvnfn odTév Biapoviiy ke’ olovBiimoTe Ypovov Tpd TS
fiuepopnvias évaplsws ioyvos Tou TlapapTiuaros A Tiis Zuv-
ofxns 'Eykafipioees, tv KUmpo.

Zuvemrdds Béov var BecopnBi} ST ToUAdyioTOv @i Trapdypagor
(o) kal (B) ToU dpiouoU dmreoxdirowy vit kafopigouy Tag e~
prrcogels Tiis ‘Kumpiokdis karaywyfis & dppevoyovias’ Tol
oTpaTeugipov kai Sfov vd Becopnfddor 6T Gpopolv alran elg
TOV TroTépa aUTov.

4. To Tepl o0 mpdkertal TPOCWTOY CUVETTGS SEv UTréyEl
CTPATIWTIKNY UToXpéwow.”

Zuppwudd TANpws i TO ouptrépaoud Kai TO OKETTTIKOY THiS
qved yvoopaTeUoews 1) dmrola Exer dpappoyfy xai ey Thy UTd déTa-
O TEPITT TR,

‘H ap&ypagos (B) ToU &pbpov 2(B) ToU Nopov 2278, dx &vewr-
Bev EEeTélny, Sfov Smres dvaryryvddokeTan SpOU peTd ToU Seuvripou
uépous TolU dpiopoy, fitol Tiis ppdoews “meprhauPévet TpdowToy
Kuproxiis karaywyfis € dppevoyovies™, ko’ 811 ) ppdois alTn
68& fueve dveu omuoacias &&v Sdv dvoryryveokeTon dpoU peTd TS
Tapaypdou (B) ueTd Tfis dmoias ouvdieTan Bik Tijs Aéecos “firor”
‘O 5 & dpropds Aormrdy Tou ToriTov ThS AnuoxparTias, Sid ToUs
okotrous T6v Tlepi "Efunikfjs Opoupds Nouwy, onpaivel &’ tvds uév
“qroAiTny Tis AnpoxpaTiag” ds & dpos avtds kabopilsTan el ToUs
oxeTikoUs Tlepi *Barysveiog Nopous kad trepimAéov mepidapPdvel kai
w&v &AAov Tpoowov Kumrplaxiis xaTorywyfis 28 &ppevoyovias
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A. Ao'l*Gov A. ‘Appévng v. Anuoxpating (1979)

Spws, T6 dolov mepirAfor Eyewnn bv Kimpw kard ff perd Tiw
5nv NospPpiou, 1974, xal xa®’ Sy ypdvov of youels alrol Sifusvoy
ounifuws iv Kimpw. Els Thv wpoxeipévmy meplrercoow Bév Umépyer
loxupiouds 611 & altnTis elven ToAiTng THis AnuoxpaTias oupgdvas
oov Mepl “lBoryeveias Népowv fi ToU mapapTthuaTtos (A) Tiis Zuvd-
k15 'EyxaBibplosws xed Bitv Buvaran v& Becwopnbfy, ds 1) EmiSixos
&rdgacis ST EumriwTer els TOv d Gvew dpropdv ToU &plpou 2(P)
Tou Tlept "Efvixfis ®poupls Tpomomoinmikou Nopou, ToU 1978,
&pi1Buds 22/78 kai elbikcotepov els Td Selrrepov oxéhos ToU dpiouou
ToUTou ke’ 6T EdAsitrer efs Ty Tpokeipbmy TepiTTwow T dmra-
paltnTo oroiyelo Tiis &ppevoyovias.

‘H tpunueia olrn owdbe xal mpds Td ypdupa- Tiis v Adyw
vopofeTikiis Biarélews, dAAG xat Tpéds ThHY vopktw &pyfv OTi
Biardieis mepiopioTiked i fAevbeplas ToU &Tdpou kai els &g
mepiTrresoes elvan EmTpeTTal UTd Tol Zuvtdypotos 1) Tév Nouwy,
Béov Smrexs Eppnvelcovtal aloTnpds.

Kaitor Umifiplev elg Tiv mwpoxapbvry mepimrwow olumrrwais
&rréyewy, &v ToUTols dvamokerTan els TO AaoTripiov vd xplvn THv
vopipdTa fi pf Ths Ud ELétaow SiomnTikiis wpdtews, xo®’ &T1
pla Siknrikyy mpdlis loxver péxpis ol dvorddndi, koropyn6
pnéds, fi 51 ExBooews dvmbérou mpdlews, fi dxupwbii, fi, &g
EonpeTikds TeptTTooes, dmoduvenwdiy, fi kaTaoTh 1 tpapuoy
altiis mapdAoyos, ) mepITT) Ady EwTepikfis &vTixeipevikiis
peTaPoAfis TV owdnkdv. 'E@’ doov Aoimdv oUbiv TolouTov TI
ouviPn, # alroupdm dxlpwais Tis Ud Etétaow SlonTikfs wpd-
Eews tlvan Epyov ToU AwaoTrplov aiTou fvaokoUvros Tas tovaias
Tds dmoics TepIPéPANTar Sikk Tou &pbpou 146 ToU Iuvtdryparos.

"Ofsv 81 Tols Adyous ols 2Eébeoa A EmiBixog Tpdtis dkupouTan
kol & alrnThs Siv SuvaTon va BewpfiTan dos durimroov els Tov dpi-
oudy Tou ““wolitou Tiis Anpokparias” dx OpileTon els To &plpov
2 1év Tepl "Ebwiiis Ppoupds Nouwy, kal Stv Blvarran vax ecopfiran
kard vopov oTpaTeUoipos.

OUbtv Srdraypa Sibetan dog mpds & Eoda.
'Eniduxoc mpdkis dxvpottar.

This is an English translation of the judgment in Greek appearing
at pp. 41-48 ante.

National Guard—National Guard (Amendment) Law, 1978 (Law
22/18)—*Citizen of the Republic” as defined by section 2(b) of
the Law—Person born in Cyprus in 1961—His father an alien
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and his mother a Cypriot—Does not fall within the above defini-
tion and he cannot be considered as a conscript.

Statutes—Construction—Statutes affecting the liberty of the subject—

Should be strictly construed—Construction of section 2(b) of the
National Guard {Amendment} Law, 1978 (Law 22[78).

The applicant’s father is a Greek citizen and holder of a
Greek passport; he was born at Rahtades Corfu on the 17th
Qctober, 1933 and his parents were Greek citizens and residents
of Rahtades. On the 8th October, 1960 he got married to a
Cypriot and since the 13th May, 1961 he continuously resided
with his family in Cyprus, on being granted a residence permit,
renewed regularly until the 22nd June, 1967 when a permanent
residence permit was granted to him.

The applicant was born at Limassol on the 13th October,
1961, at a time when his parents had continuously their ordinary
residence at Limassol. In 1974 he applied to the District
Officer Limassol for the issue of a Cyprus passport to him,
but his application was turned down as he could not be consi-
dered as a citizen of the Republic.

When applicant was calied to enlist in the National Guard
his counsel wrote to the Minister of Interior that the applicant
had no obligation to serve in the National Guard because,
inter alia, he was not a citizen of the Republic. In reply the
Minister informed applicant’s counsei that for the purposes of
the National Guard Laws, 1964 to 1978, where the term ‘citizen
of the Republic’ has the meaning ascribed to it by virtue of
section 2(b)* of the National Guard (Amendment) Law No. 22
of 1978 the applicant is considered to be a conscript.

Hence the present recourse:

Counsel for the applicant contended that section 2(b) of the
National Guard (Amendment) Law, 1978 (Law 22/78) and
particularly paragraph (b) thereof includes only persons of
Cypriot origin descended in the male line. and therefore the
origin cannot be divorced from the place of birth or the ordinary
place of residence of the parents,

Quoted at p. 52 post.
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Counsel of the Republic agreed* with the above contention;
and produced an opinion** of the Attorney—General given in
anocther case, where section 2(b) of Law 22/78 was interpreted,
which he fully adopted as applicable to the facts of this case.

Held, (1) that paragraph (b) of section 2(b) of Law 22/78
should be read together with the second part of the definition,
that is the phrase “includes every person of Cypriot origin
descended in the male line”, because this phrase would have
been rendered meaningless if not read together with paragraph
(b) with which it is joined by the words “that is”; that, thus,
the above definition of citizen of the Republic, for the purposes
of the National Guard Laws, means, on the one hand “citizen
of the Republic” as this term is defined in the relevant Citizen-
ship Laws and in addition it includes every other person of
Cypriot origin but descended in the male line which, moreover,
was born in Cyprus on or after the 5th November, 1914 at a
time when his parents were ordinarily resident in Cyprus; that
in the instant case there is no allegation that the applicant is a
citizen of the Republic under the Citizenship Laws or Annex DD
to the Treaty of Establishment and he cannot be treated, as
was done by the sub judice decision, that he falls within the
above definition of section 2(b) of the National Guard (Amend-
ment) Law, 1978 (Law 22/78) and particularly within the second
leg thereof because there is lacking the necessary element of
descent in the male line. (Opinion of the Attorney-General
quoted at pp. 52-54 post adopted).

(2) That the above construction is not only consonant with
the letter of the said legislative provision but also with the
principle that provisions affecting the liberty of the subject,
even in cases permitted by the Constitution or the Laws, should
be strictly construed; that, therefore, the sub judice decision is
annulled and the applicant cannot be considered as falling
within the definition of “citizen of the Republic” as defined
by section 2 of the National Guard Laws, and he cannot be
considered as a conscript according to Law.

Sub judice decision annulled.

In spite of the above consensus the Court proceeded to consider the legality
or not of the sub judice administrative act (see p. 55 post).

Quoted in full at pp. 52-54 post.
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Recourse.

Recourse against the decision of the respondent to the effect
that the applicant is considered a citizen of the Republic and/or
a conscript.

R, Michaelides, for the applicant.
R. Gavrielides, Counsel of the Republic, for the respondent.
Cur. adv. vult.

A. Loizou J. read the following judgment: By this recourse
the applicant seeks a declaration of the Court that the decision
of the respondent as communicated to him by letter dated 25th
August, 1978 (exhibit 3), 1o the effect that the applicant is con-
sidered a citizen of the Republic and/or a conscript is erroneous
and null and void and was taken in excess of powers and upon
a wrong construction andfor consideration of the Law and the
facts.

The facts of the case which are undisputed are as follows:

The applicant’s father is a Greek citizen and holder of Greek
passport 5.0.77938 having been born at Rahtades Corfu, on
the 17th October, 1933, from Greek citizen parents and residents
of Rahtades. On the 8th October, 1960 applicant’s father
married a Cypriot, lanthi Costa Paphitis, and since the 13th
May, 1961, he continuously stayed with his family in Cyprus,
on being granted a residence permit renewed regularly until
the 22nd June, 1967, when a permanent residence permit was
granted to him.

The applicant was born at Limassol on the 13th October,
1961, at a timé when his parents, as stated in exhibit 3, “had
continuously their ordinary residence at Limassol (Cyprus)”.
In addition to the above facts it should be mentioned that in

- 1974 applicant submitted an application to the District Officer

Limassol for the issue of a Cyprus passport to him, but this
application was turned down as he could not be considered
citizen of the Republic.

The sub judice decision as formulated¥i ln the last paragraph
of exhibit 3 reads as follows:— . ,%-

“In view of the above for the purposes of the National
Guard Laws 1964 to 1978, where the term ‘citizen of the
Republic® has the meaning ascribed to it by virtue of section

]|

..'”
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2(b) of the National Guard (Amendment) Law No. 22 of
1978 Mr. Georghios Armenis is considered to be a con-
script”,

“Citizen of the Republic” is defined by section 2 of the Na-
tional Guard Laws 1964 to 1978, as amended by section 2 of
the National Guard (Amendment) Law, 1978 (Law No. 22/78),
as follows:

“ ‘Citizen of the Republic’ means citizen of the Republic
and includes a person of Cypriot origin descended in the
male line, that is:-

*“(a) a person who has become a British subject under
the provisions of the Cyprus (Annexation) Orders
in Council 1914-1943; or

(b) a person born in Cyprus on or after the 5th No-
vember, 1914 at a time when his parents were
ordinarily residing in Cyprus; or

(¢) an illegitimate child whose mother, at the time
of his birth, possessed the qualifications referred
to in paragraphs (a) or (b) of this definition; or

(d) a person descended in the male line from a person
referred to in paragraphs (a) or (b) or (c) of this
definition™.

It is the case for the applicant that the aforementioned le-
gislative provision and particularly paragraph (b) of section 2
includes only persons of Cypriot origin descended in the male
line and therefore the origin cannot be divorced from the place
of birth or the ordinary residence of the parents.

In this connection Counsel of the Republic produced an
opinion of the Attorney-General (exhibit 4), given in another
case, in which section 2(b) of Law 22/78 is interpreted, which
he fully adopted as applicable to the facts of this case. The
question for consideration in that case as well as in this case was:

“Whether a person who is not a citizen of the Republic by
virtue of the provisions of Annex D to the Treaty of E-
stablishment and who was born in Cyprus in 1961 from an
alien father and a Cypriot mothet has an obligation to
serve in the National Guard under the National Guard
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Laws 1964 to 1978 as a person of Cypriot origin descended
in the male line that is a person who was born in Cyprus on
or abourt the 5th November 1914 at a time when his parents
were ordinarily residing in Cyprus (under the definition
‘citizen of the Republic’ as same is set out in section 2(b)
of Law 27 of 1978).

The answer is a negative one.

2. Only the citizens of the Republic had an obligation
for service in the National Guard under the National
Guard Laws 1964 to 1977, (that is prior to their amendment
by Law 22 of 1978) (section 4(1} ). There was no definition
of the term ‘citizen of the Republic’ because this term was
quite clear.

By means of section 2(b) of Law 22 of 1978 there was
added the definition of the term ‘citizen of the Republic’
by means of which this term was widened so as to include
also ‘every person of Cypriot origin descended in the male
line’. But it is not clearly defined as to which person is
considered as ‘a person of Cypriot origin’ as it is done by
section 4.2 of Annex DD to'the Treaty of Establishment where
it is stated that ‘a person of Cypriot origin means a person
who was, on the Sth November, 1914, an ottoman subject
ordinarily resident in the Island of Cyprus or who is de-

LI L)

scended in the male lime from such a person’ ™,

After referring to the relevant legislative provision the At-
torney—General continues:

“3. This provision is not at all clear. It was apparently
taken from paragraph 2 of section 2 of Annex D but there
it was introduced for a completely different purpose. It
was aimed at determining which persons acquired Cypriot
citizenship under Annex D whilst in the case in hand it was
aimed at determining which person was considered of Cy-
priot origin for the purpose of the National Guard Laws.

The question is therefore posed to which person paras.
(a) to (d) of the said definition refer; to the said person
or to his parent and specifically his father, because it is
the male line descent that is taken into consideration. As
I also stated above there cannot be given a clear and un-
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disputed reply to the confusion prevailing in the above
provision.

If the provision refers to the said person then the pro-
visions of para. (c) run contrary to the provision of descent
in the male line of the person because the descent in the
female line is taken into consideration. On the other
hand the provision of para. (a), referring to a person who
became a british subject by virtue of the Cyprus (Annexa-
tion) Orders in Council 1914 to 1943, is from the nature of
things exceedingly difficult, if not impossible, to be applied
to conscripts on the basis of present day (1978) criteria.

The same applies to para. (b) which refers to a ‘person
born in Cyprus after the 5th November 1914 at a time when
his parents ordinarily resided in Cyprus’. This paragraph
cannot be taken by itself and notwithstanding the provision
‘for Cypriot origin descended in the male line’ because in
such a case it would have also included all aliens who were
born in Cyprus at a time when their parents were ordinarily
residing in Cyprus, something that was not intended by the
legislature. This person if born in Cyprus after the 5th
November 1914 would have acquired Cypriot citizenship
since his parents were ordinarily residing in Cyprus at any
time prior {0 the coming into operation of Annex D to the
treaty of Establishment.

Therefore it should be taken that at least paras. (a)
and (b) of the definition aimed at determining the instances
of ‘Cypriot origin descended in the male line’ of the con-
script and should be taken as referring to his father.

4. The said person, therefore, has no obligation to
serve in the National Guard.”

I fully agree with the conclusion and reasoning of the above
opinion which is also applicable to the case in hand.

Paragraph (b) of section 2(b) of Law 22/78 as set out above,
should be read together with the second part of the definition,
that is the phrase “includes every person of Cypriot origin
descended in the male line’’, because this phrase would have
been rendered meaningless if not read together with paragraph
(b) with which it is joined by the words “that is”. Thus the
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above definition of citizen of the Republic, for the purposes of
the National Guard Laws, means, on the one hand “citizen
of the Republic™ as this term is defined in the relevant Citizen-
ship Laws and in addition it includes every other person of
Cypriot origin but descended in the male line which, moreover,
was born in Cyprus on or after the 5th November, 1914 at a
time when his parents were ordinarily resident in Cyprus. In
the instant case there is no allegation that the applicant is a
citizen of the Republic under the Citizenship Laws or Annex D
to the Treaty of Establishment and he cannot be treated, as
was done by the sub judice decision, that he falls within the
above definition of section 2(b) of the National Guard (Amend-
ment) Law, 1978 (Law 22/78) and particularly within the second
leg thereof because there is lacking the necessary element of
descent in the male line.

This construction is not only consonant with the letter of the
said legislative provision but also with the principle that pro-
visions affecting the liberty of the subject, even in cases per-
mitted by the Constitution or the Laws, should be strictly con-
strued.

Though in the case in hand there was consensus of opinion,
it is upto the Court to consider the legality or not of the sub
Jjudice administrative act, because an administrative act is valid
until revoked, expressly repeaied, or by the issuing of an act
to the contrary, or cancelled, or, in exceptional cases, loses its
force or its implementation is rendered unreasonable or super-
fluous due to the external objective change of circumstances.
Since therefore nothing of the sort happened the annulment of
the sub judice administrative act is the task of this Court in the
exercise of its powers under Article 146 of the Constitution.

Therefore, for the reasons stated above the sub judice decision
is annulled and the applicant cannot be considered as falling
within the definition of “citizen of the Republic” as defined
by section 2 of the National Guard Laws, and he cannot be
considered as a conscript according to Law.

No order as to costs.

Sub judice decision annulled.
No order as to costs.
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