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{MaLAcHTOS, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

SAVVAS PETRIDES,
Applicani,
v.

THE REPUBLIC OF CYPRUS, THROUGH
1. THE DIRECTOR-GENERAL MINISTRY OF EDUCATION,
2. THE DIRECTOR OF THE DEPARTMENT. OF PERSONNEL,
Respondents.

(Case No. 84/71.

Public Officers— Holding office in the public service immediately before
the date of the coming into operation of the Constitution—Terms
and conditions of their service cannot be altered to their dis-
advantage—Leave (including study leave) included in such terms
and conditions—And is regulated by the General Orders in force
on the date prior to the coming into force of the Constitution—
Circulars issued after such date not applicable—Article 192.1
and 1(b) of the Constitution—General Orders I11/2.20(1)(b) and
151/2.20(2).

The applicant immediately before the 16th August, 1960, the
date of the coming into operation of the Constitution, held a
permanent and pensionable post in the Public Service. In
October, 1974, whilst holding the post of Secretary-Inspector of
Libraries in the Ministry of Education, he applied and was
granted 84 days vacation leave which he had already earned,
because he was proceeding for study leave to the United King-
dom. He completed his studies successfully and returmed to
Cyprus and resumed duties on the 12th July, 1976. After the
resumption of duties the respondents decided that the equivalent
in money’s worth of the one half of the reguiar leave standing
to the credit of the applicant at the time he proceeded to the
United Kingdom for studies, should be deducted from his
personal emoluments. Hence the present recourse.
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The sub judice decision was based on Circular No. 376* of
the Department of Personnel, dated the 3rd September, 1975
by means of which Circulars Nos. 38** and 61*** were cancelled.
Paragraph 2 of Circular 38 repealed the provisions of General
Orders 11/2.20(1)(b) and 11I/2.20(2) which read as follows:

“1II/2.20 (1) When an officer is required to proceed
abroad -

{8) i

(b) to undertake a course not exceeding three months
the whole period of his absence will be recorded
as duty and will be leave earning;

I11/2.20 (2) When an officer is required to proceed abroad
to undertake a course exceeding three months, the questi-
on of how the period of the course will be treated will be
decided in each case on its merits”.

Counsel for the applicant contended that since the applicant
was immediately before the 16th August, 1960, holding a per-
manent pensionable post in the civil service, his rights and
conditions of service could not, by virtue of the provisions of
Article 192.1 of the Constitution, be altered to his disadvantage.
Counsel submitted in this connection that by virtue of the pro-
visions of the General Orders the applicant was entitled to earn
vacation leave at the rate of 3 1/2 days per month of service
and to accumulate this leave up to the maximum of 84 days,
and inasmuch as the applicant had already earned this leave
on the day he proceeded to the United Kingdom for studies,
the respondents were not entitled ex post facto to decide as they
did, as they were not entitled by virtue of the Circulars to change
the conditions of service to his disadvantage.

Counsel for the respondents conceded the above point and
submitted that the sub judice decision was based on paragraph
{a) of Circular No. 376; and that though General Orders Ilf
2.20.1(b) and III/2.20(2) were canelled by Circular No. 38§,
applicant cannot be affected by the provisions of these circulars,
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* Quoted at pp. 208-9 posi.
** Quoted at pp. 210-11 post,
*** Quoted at p, 211 post,
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which apply only to those persons who were appointed after
the coming into force of the Constitution

Held, that applicant was holding an office in the public service
before the coming into operation of the Constitution, and as
such, the terms and conditions of his service cannot be altered
to his disadvantage (see Article 192.1 of the Constitution);
that leave is included in the terms and conditions of service of
the applicant (see Article 192.7(b) of the Constitution); and
that the provisions of Circular No, 376 of the 3rd September,
1975, by virtue of which the decision complained of was taken,
as well as the other two previous circulars, Nos. 38 and 61,
have no application in the case of the applicant; that the leave
of the applicant is regulated by the General Orders in force on
the date prior to the 16th August, 1960 (see General Orders
111/2.20¢1)(b) and 111I/2.20(2); and that, accordingly, this recourse
will succeed and the decision complained of will be annulled.

Sub judice decision annulled.

Recourse.

Recourse against the decision of the respondents to withhold
from the personal emoluments of the applicant the equivalent
in money’s worth of the one half of the vacation leave standing
to his credit when he proceeded on study leave to the United
Kingdom in October, 1974.

E. Lemonaris, for the applicant.
R. Gavrielides, Counsel of the Republic, for the respondents.
Cur. adv. vuit.

MaLacHTOs J. gave the following judgment. The applicant
in this recourse applies for the following relief:—

A. A declaration of the Court that the act or decision of
the respondents to withhold from the personal emolu-
ments of the applicant the equivalent in money’s worth
of the one half of the vacation leave standing to his
credit when he proceeded on study leave to the United
Kingdom in October, 1974, is null and void and of no
effect whatsoever; and

B. A declaration of the Court that the applicant is entitled
to be refunded with sums of money withheld from his
personal emoluments as compensation for vacation
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leave granted prior to the commencement of his study
leave in the United Kingdom.

The facts of the case are as follows:

The applicant immediately before the 16th August, 1960, held
a permanent and pensionable post in the Public Service. In
October, 1974 he held the post of Secretary-Inspector of
Libraries in the Ministry of Education and he applied and was
granied 84 days vacation leave which he had already earned,
as he was proceeding for study leave to the United Kingdom.
The applicant completed his studies successfully and returned to
Cyprus and resumed duties on the 12th July, 1976.

After his resumption of duties the respondents decided that
the equivalent in money’s worth of the one half of the regular
leave standing to the credit of the applicant at the time he
proceeded to the United Kingdom for studies, should be de-
ducted from his personal emoluments. This decision of the
respondents was bascd on a Circular under No. 376 of the 3rd
September, 1975, exhibit 3, issued by the Department of
Personnel of the Ministry of Finance, which reads as follows:

“"AbBaax &wouoios UmodMjhev oitves petoPalvouv els 16
étwTepikov Emi UmoTpopig fi éxmonbeumikf) &Beiq.

"Evetddnv Smaos Gvagepd els Tds Eykuidiious Tou Tunua-
Tog Toutov U’ &p. 38 T 29.11.1962 kal 61 Tiis 23.10.1965
tmi ToU O &ves Buamos kal ywwoTtomomow & &mepacictn
e al mpdvolat TGOV &v Adyw EyxukAiluv dvmixoracTaBouy
Utd T@v wdrwlui—

(@) "Abaix &mousias eUpioxoptvn els mioTv UreAArAov
petoPatvovros els 10 Elwtepikdv B BxraiBevow Emi
UmroTpogig T ixmonfeurik] &Belg dvev dmroAapdiv
Stv twrnpedleran, Yo TV Spov 411 1) Tapapovry Tov
el 10 Eleorepikdy Biv UmepPalver 16 Ev Eros dodkig
A mapapovt| Tou els TO EwTepikdv UtrepPaiver T By
Eros, TO fiuov Tijs Totolrns &Befas SicrypdpeTan.

(f) "YrdAAnAos Tpds Tov dmolov Trapoywpeital UTro-
Tpopia, 1) weroPaivel els TO EwTepikdv &1 éxrrai-
Sevow TR Eyxpioel Tijs KuBepyiioews, Oecopeltan dog
sUprokdpevos &l ExranBeuTiki &Belge Edv, & ToUTOIS,
6 ImdAdnios Exy els wioTv Tou &Beiav &rouoias
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fims 8&v Bypdgeran Suvbpel s Umotrapay pdgov
() dveotépes, Buvertan, Eqv Embupel va AGBq ThHv
Towartny &Beiav Evavt Tijs fxmonSeuTidis rou &betas.
’Ev ToiUtn) epiTrTdger fy Exranbeuticn &bera ToU
UredAov 8 dpxiln &md riis fwouduns fpepopn-
vios kot ThHY Otrolov Anysr f) GBeia dwovaias
QUTOU.

Els mepimrewow UmoTtpogios Siapreias trépov  Tdv
TPIGY pnuddy, §te & UmrdAAnios StkoanoUTan va AGPn
TAfpers &rodaPds koT& ToUs TPEls TPWTOUS nijvas
1fis UmoTpopias Tou Buvduel Tiis 'Eyxuxilov ‘Ap.
307 Tfis 5.12.1973 1 els wlomwv ToU rrodAfAou
guploxopévn Katd ThHv Evaptv Tiis UToTpogias &deia
drrougiag Sdvarar va xoprnyndi els abrov petd Ty
oupTAfipwow T&Y TPIGV TrpTwy prvéiv s Uro-
Tpopias xaTd Tous dtrolous SixanoUTan TAfpEls dro-
Aapés.

‘O UmrdAAnAos Bty kepbiler &daav kord Ty Sidpxeiav
teronBeuixiis &delas petd f) ' &vev drrohaPdv.

Al "Eyrinhion &p. 38 Tiis 29.11.1962 xal 61 Tijs 23.10.1965
& s Tapovons dkupouvTal.”

(*“Vacation leave of officers proceeding abroad on scholarship
or on study leave.

1 am directed to refer to the Circulars of this Department
Nos. 38 dated 29.11.1962 and 61 dated 23.10.1965 on the
above subject and to inform you that it has been decided
that the provisions of the said circulars be substituted by
the following:

(a)

(b)

Vacation leave standing to the credit of an officer
who proceeds abroad for training on a scholarship
or on study leave without pay is not affected,
provided that his stay abroad does not exceed one
vear; where his stay abroad exceeds one year,
one half of such vacation leave is forfeited.

An officer to whom a scholarship is awarded, or
goes abroad for training with the approval of the
Government, is regarded as being on study leave;
if, however, an officer has vacation leave to his
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credit which is not forfeited under sub-paragraph
(a) above, he may, if he so desires, take such
vacation leave against his study leave. In such a
case the officer’s study leave will commence on
the day following the expiration of his vacation
[eave.

In case of a scholarship of more than three months’
duration, when the officer is entitled to full pay
during the first three months of his scholarship by
virtue of Circular No. 307 of the 5.12.1973 the
vacation leave standing to the credit of the officer
at the commencement of the scholarship may be
granted to him after the completion of the first
three months of the scholarship during which he
is entitled to full pay.

The officer does not gain vacation leave during
study leave with or without pay.

2. Circulars Nos. 38 of 29.11.1962 and 61 of 23.10.1965
are hereby cancelled”.)

By this Circular, exhibit 3, as stated therein, Circulars No. 38
of 29/11/62, exhibit 1, and No. 61 of 23/10/65, exhibit 2, were

cancelled.

Circular No. 38 of the 29/11/62 reads as follows:

“1 am directed to refer to General Orders 11}/2.20(1)(b)
and II1/2.20(2), concerning the period of absence of officers
who are required to proceed abroad for the purpose of
training, and to inform you that as from the Ist December,
1962, the following rules should be applied:

(a)

(b)

the vacation leave standing to the credit of an
officer who proceeds abroad on a scholarship or
other course of training should not be affected,
provided that his absence abroad does not exceed
one year; where his absence exceeds one year, one
half of such vacation leave should be forfeited;

officers awarded scholarships or sent abroad on a
course should always be regarded as being on
study leave; and
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(c) study leave with or without pay should not be
leave earning.

2. General Orders H1/2.20(1)(b) and 111/2.20(2) are
hereby cancelled.”

Circular No. 61 of 23/10/65, reads as follows:

“Vacation leave of officers proceeding abroad on scholar-
ships or other courses of training.

I am directed to refer to my circular No, 38 (M.P. 6506/50)
of the 29th November, 1962, and to inform you that it
has now been decided that rule (b) thereof should be deleted
and the following substituted therefor:-

(b) officers awarded scholarships or sent abroad on
courses should always be regarded as being on
study leave; if, however, an officer has vacation
leave to his credit which is not forfeited under
para. (a) above, he may, if he so desires, take such
vacation leave against his study leave. In such a
case the officer’'s study leave will commence on
the day following the expiration of his vacation
leave.”

By paragraph 2 of the Circular exfibit 1, General Orders

111/2.20{1)(b) and JI1/2.20(2) were cancelled. These Orders
read as follows:

*“II1/2.20{1) When an officer is required to proceed
abroad -~ :

(a) to perform a duty; or

(b) to undertake a course not exceeding three months
the whole period of his absence will be recorded
as duty and will be leave earning;

111/2.20(2) When an officer is required to proceed
abroad to undertake a course exceeding three months, the
question of how the period of the course will be treated
will be decided in each case on its merits.”

By letter dated 6th November, 1976, exhibit 5, the applicant
applied to the respondents to reconsider their said decision.
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On the |ith January, 1977, the applicant received a reply
from the respondents, ex/ibit 6, which reads:

*1 have been instructed to refer to your letter dated 6th
November, 1976, on the subject of your accumulated
regular leave standing to your credit in connection with
your two years post graduate study leave in the United
Kingdom and to inform you, with regret, that in view of
the provisions of the relevant circular of the Ministry of
Finance No. 376 of 3rd September, 1975, your claim not
to withhold from your salary a sum corresponding to the
one half of the accumulated regular leave standing at the
time of the commencement of your study leave to your
credit has not been possible to be approved.”

The main ground of law on which this recourse is based, as
argued before me by counsel for applicant, is that since the
applicant was immediately before the 16th August, 1960, the
date of coming into operation of the Constitution, holding a
permanent pensionable post in the civil service, his rights and
conditions of service cannot by virtue of the provisions of
Article 192.1 of the Constitution, be altered to his disadvantage.
This Article reads as follows:

*“192.1. Save where other provision is made in this
Constitution any person who, immediately before the date
of the coming into operation of this Constitution, holds an
office in the public service shall, after that date, be entitled
to the same terms and conditions of service as were appli-
cable to him before that date and those terms and condi-
tions shall not be altered to his disadvantage during his
continuance in the public service of the Republic on or
after that date.”

Counsel for applicant submitted that by virtue of the provi-
sions of the General Orders the applicant is entitled to earn
vacation leave at the rate of 3 1/2 days per month of service
and to accumulate this leave up to the maximum of 84 days,
and inasmuch as the applicant had already earned this leave
on the day he proceeded to the United Kingdom for studies
the respondents were not entitled ex post facto to decide the
withholding from his personal emoluments the equivalent in
money's worth in respect of such leave, as they were not entitled
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by virtue of the circulars to change the conditions of service to
his disadvantage.

In conceding the above point counsel for the Republic sub-
mitted that the decision of the respondents was based on para-
graph (a) of Circular No. 376 of 3rd September, 1975, exhibit 3,
which is a translation into Greek of paragraph (a) of Circular
No. 38 of 29/11/62, exhibit 1. By paragraph 2 of exhibir 1
General Orders I11/2.20(1)(b) and I11/2.20(2) were cancelled, but
as the applicant was holding an office in the Public Service
prior to the 16/8/60, cannot be affected by the provisions of
the circulars which apply only to those persons who were appoin-
ted after the coming into force of our Constitution.

I must say from the outset that counsel for the respondents
very rightly and fairly conceded the above point and agreed
with the view taken by counsel for applicant.

It is not in dispute that the applicant was before the coming
into operation of the Constitution the holder of an office in
the Public Service, and as such, according to Article 192.1, the
terms and conditions of his service could not be altered to his
disadvantage. Leave is included in the terms and conditions of
service of the applicant by virtue of Article 192.7(b), which
provides that terms and conditions of service means, subject to
the mecessary adaptations under the provisions of this Con-
stitution, remuneration, leave, removal from service, retirement
pensions, gratuities or other like benefits. So, the provisions
of Circular No. 376 of the 3rd September, 1975, exhibit 3, by
virtue of which the decision complained of was taken, as well
as the two previous circulars, exhibits 1 and 2, which were
cancelled by exhibit 3, have no application in the case of the
applicant.

The leave of the applicant is regulated by the General Orders
in force on the date prior to the 16th August, 1960, under which
the applicant was not only entitled to full pay of his earned
leave on the date he proceeded for studies to the United King-
dom, but also under General Orders 1I1/2.20(1)}(b) and 1II/
2.20(2), if the course did not exceed three months the whole
period of his absence would be recorded as duty and would
be leave earning.  If, however, the course exceeded three months,
as in the case of the applicant, the question of how the period
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of the course would be treated would be decided on the merits
of the case.

For the reasons stated above this recourse succeeds and the
decision complained of is hereby annulled.

On the question of costs, the respondents are ordered to pay
to the applicant £25.~ against his costs.

Sub judice decision annulled.
Order for costs as above.
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