
1 C.L.R 

1977 September 20 

[TRIANTAFYLLIDES, Ρ, A Loizou, MALACHTOS, JJ ] 

SOCRATES ANASTASSIADES AND ANOTHER, 

Appellants—Defendants 

\ 

ERASMUS ESTATES LTD, 
Respondents—Plaintiffs 

(Ouf Appeal >\o 5664) 

Landlord and Tenant—Co\enant for use as testdence only b\ tenar.t-
1 And co\enant against subletting οι assignment ot licence—Panrts 

of tenant residing m demised pit nines—And tenant icsnhng 

clsewheie but occasional!) sleeping t/ieie htnclj—//(/ son sta\mg 

5 quite often with his giandpaients—Tenant s'i/1 in possis^ion of 

the flat—No assignment contiaiy to abo\c second covenant—Bui 

testdence by parents constitutes bleach oj the just loxenout— 

Oidered to cease inteifuing with demised pi en, nc\ 

By virtue of a contract dated Septembci 23, 1972 α ceitim 

10 Melpo Stavrou, who is the daughter of the appellants but not 

a party to these proceedings became the tenant of a Hat the 

property of the respondents, at Nicosia 

ι 
Clauses 1 and 2 ot the tenant) agreement pro* uled thai 

" 1 The premises will be used onl\ a-, residence b*. ιϊκ 

15 tenant only 

2 No subletting or assignment ot licence lot the use οι 

occupation of the whole or pari of the premise •> is allowed 

without the wntten consent of the owner 

In April 1976 the said Melpo Sunron lenied another Hat ΊΊ 

20 Nicosia and she let hci naienis take up ic-ideiue m the I'at 

which she had rented troni the respondent She has lelt η 

such flat some of her furniture Her nine \ears old son w..s 

qnite often staying there with his giandparents and. occask· IJJK 

she slept there herself but, as a iu!e she Λ as icsidaig at \a 

25 other flat 
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Anastassiades & Another v. Erasmus Estates (1978) 

The trial Judge held that the appellants were not entitled to 
occupy the flat of the respondents and that they were, there­
fore, trespassers. He based this view on a finding that Melpo 
had assigned the flat to her parents without the written consent 
of the respondents, and he referred to the aforesaid provisions 5 
of the tenancy agreement. 

The appellants appealed against the order requiring them to 
deliver vacant possession of the flat in question to the respon­
dents. 

Held, (I) in the light of the facts established at the trial and 
of the relevant principles of law (see Woodfall on Landlord and 
Tenant, 27th ed., Vol. 1, p. 523, para. 1221 and Lam Kee Ying 
Sdn. Bhd. v. Lam Shes Tong Trading as Lian Joo Co. and Another 
[1975] A.C. 247 at pp. 255-256) we have reached the conclusion 
that it was not rightly held by the trial Judge that Melpo Stavrou 
has assigned the flat concerned to her parents; we are of the 
opinion that though she allowed her parents to reside in the 
flat she did not part with, but still retains, possession of the 
flat; therefore, there has not occurred an assignment contrary 
to clause 2 of the relevant tenancy agreement, (pp. 54-55 of the 
judgment post). 

(2) In view of the wording of clause 1 of the tenancy agree­
ment, as well as of the fact that this is not a case where the 
tenant, Melpo Stavrou, is using the flat in question as her main 
residence and her parents are staying only temporarily there as 25 
guests, it is not lawful for them to keep on residing in such 
flat; it is obvious that they cannot enjoy a use of the flat which 
is excluded by the aforementioned clause 1; in other words 
they cannot be found to have a better right as regards the use 
of the flat than Melpo Stravrou has, namely to use it only as a 30 
residence for herself only. They have, therefore, to cease inter­
fering with it. The appellants are ordered to cease interfering 
unlawfully with the flat of the respondents by using it as their 
residence and the present appeal is determined accordingly. 

Appeal partly allowed. 35 
Cases referred to: 

Lam Kee Ying Sdn. Bhd. v. Lam Shes Tong Trading as Lian 
Joo Co. and Another [1975] A.C. 247 at pp. 255-256. 

Appeal. 

Appeal by defendants against the judgment of the District 40 
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1 C.L.R Anastassiades & Another v. Erasmus Estates 
\ 

Court of Nicosia (Papadopoulos, S.D.J.), dated the 26th January, 
1977 (Action No. 2394/76) whereby they were ordered to deliver 
to plaintiff vacant possession of flat No. 4, at 10 Theocritou 
Street, Nicosia. 

5 L. Papaphilippou, for the appellants. 
A. Paikkos, for the respondents. 

Cur. adv. vult. 

The judgment of the Court was delivered by: 

TRIANTAFYLLIDES P.: The appellants have appealed against 
10 an order, made by the District Court of Nicosia, on January 

26, 1977, which requires them to deliver to the respondents 
vacant possession of flat No. 4, at 10 Theocritou street, Nicosia. 

The trial Court when making the said order stayed its opera­
tion for three months and, later on, a stay of its execution 

15 was granted till the outcome of the present appeal. 

The trial Court ordered, also, the appellants to pay to the 
respondents the sum of C£ 10,750 mils in respect of the con­
sumption of water from April 1976 to January 1977; but this 
part of its judgment is not challenged. 

20 The two appellants are married to each other and are parents 
of a certain Melpo Stavrou, of Nicosia, who, by viture of a 
contract dated September 23, 1972, became the tenant of the 
aforesaid fiat, which is the property of the respondents; she has 
not, however, been made a party to the present proceedings. 

25 She is about thirty years old, she is separated from her hus­
band and she has a son about nine years old. As found by the 
trial Court, in April 1976 she rented another flat in Nicosia 
and she let her parents take up residence in the flat which she 
had rented from the respondents. She has left in such flat 

30 some of her furniture. Her son is quite often staying there 
with his grandparents and, occasionally, she sleeps there herself; 
but, as a rule, she is residing at her othtr flat. 

On the basis of the above factual situation the learned trial 
Judge held that the appellants were not entitled to occupy the 

35 flat of the respondents and that they were, therefore, trcspasserst 

The trial Judge based his view on a finding that Melpo Stavrou 
had assigned the flat of the respondents to her parents withou. 
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Triantafj Hides P. Anastassiades & Another v. Erasmus Estates (1978) 

the wittten consent of the respondents, and he referred, in 
this respect, to the following two conditions in the tenancy 
agreement .-

"1) To κτήμα θα χρησιμοποιείται μόνου ώς κατοικία Οπό τού 
ενοικιαστού μόνον 5 

2) Ουδεμία υπενοικίαση ή έκχώρησις ή άδεια προς χρησιμο­
ποίησα ή κατοχήν τού Ολου ή μέρους τοΰ κτήματος επι­
τρέπεται άνευ της προς τοϋτο γραπτής συγκατοθέσεως τοΰ 
ιδιοκτήτου *' 

(" I The piunnses will be used only as a residence by the 10 
tenant only 

2 No subletting oi assignment or licence foi the use oi 
occupation of the whole or patt of the premises is allowed 
without the written consent of the ownei.**) 

In Woodfall on Landloid and Tenant. 27th cd . \ol Ι, ρ 15 
523. paia 1221. it is stated that -

So long as the lessee remains in possession, he may 
pcimit another peison to use the demised pi onuses without 
committing a bicach of a covenant 'not to assign, under­
let or part with the pos>cssion of the demised premises' 20 
Occupation by licensees is no bicach of a covenant not to 
assign, demise or otherwise part with any estate or interest 
in the demised premises, even though the licence is given 
by a document styling the giantoi 'landlord and the 
uuuuees" 'tenants' " 25 

In Lain Kee Ying Sdn. Bhd ν Lam Shes Tong Tiadmg as 
Lain Joo Co and another, [1975] A.C 247, Sir Hany Gibbs. 
in dcliveihig the judgment of the Privy Council in England, 
--aid («t pp 255-256).-

•" The questions that fall for consideration by their Lord- 30 
ships on this appctl arc whether the first respondent com­
mitted any breach of tho covenant contained in clause 
I (g) of the 'ease, and if so whethet the Federal 
Couit was light in granting relief against a forfeiture 

I (g) Not to assign underlet or part with the possession of the demised 35 
premise·) or any part thereof without the prior written consent of the 
lessors such cjn>cni noi to be unrcasonablj withheld 
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1 C.L.R. Anastassiades & Another v. Erasmus Estates Triantafyllides P. 

Before their Lordships' Board, counsel for the appellant 
very properly did not seek to maintain that there had 
been any assignment of the lease or any underletting. 
The sole breach alleged was a parting with the possession 

5 of the demised premises. It could not be disputed that 
the first respondent had permitted the second respondent 
to occupy the premises. Counsel for the respondents, 
again very properly, did not place any reliance on the 
fact that the second respondent was a company controlled 

10 by the lessee in submitting that there had been no parting 
with possession. Their submissions were based on a 
number of cases in which it was held that a lessee who 
retains the legal possession does not commit a breach of a 
covenant against parting with possession by allowing 

15 other people to use the premises: Peebles v. Crosthwaite 
[1896] 13 T.L.R. 37, 38; [1897] 13 T.L.R. 198, 199; Jackson 
v. Simons [1923] 1 Ch. 373, 380; Chaplin v. Smith [1926] 
1 K.B. 198, 206, 209-210; and Pincott v. Moorstons Ltd. 
[1936] 156 L.T. 139, 140. Accordingly it has been said 

20 that a lessee who grants a licence to another to use the 
demised premises does not commit a breach of the covenant: 

'unless his agreement with his licensee wholly ousts him 
from the legal possession nothing short of a com­
plete exclusion of the grantoi or licensor from the legal 

25 possession for all purposes amounts to a parting with 
possession': Stening v. Abrahams [1931] 1 Ch. 470, 473-
474. 

Their Lordships regard these decisions as settling the law 
and as proceeding upon correct principles. A covenant 

30 which forbids a parting with possession is not broken by a 
lessee who in law retains the possession even though lie 
allows another to use and occupy the premises. It may be 
that the covenant, on this construction, will be of little 
value to a lessor in many cases and will admit of easy 

35 evasion by a lessee who is competently advised, but the 
words of the covenant must be strictly construed, since if 
the covenant is broken a forfeiture may result: Crusoe d. 
Blencowe v. Bugby [1771] 2 Wm. Bl. 766, 767 and Chaplin 
v. Smith [1926] 1 K.B. 198, 210." 

40 In the light of the facts established at the trial, and of the 
above relevant principles of law, we have reached the con-
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Triantafyllides P. Anastassiades & Another v. Erasmus Estates (1978) 

elusion that it was not rightly held by the trial Judge that Melpo 
Stavrou has assigned the flat concerned to her parents; we are 
of the opinion that though she allowed her parents to reside 
in the flat she did not part with, but still retains, possession of 
the flat; therefore, there has not occurred an assignment ("έκχώ- 5 
ρησις") contrary to clause 2 of the relevant tenancy agreement. 

On the other hand, we have no doubt that, in view of the 
wording of clause 1 of the said agreement, as well as of the 
fact that this is not a case where the tenant, Melpo Stavrou, 
is using the flat in question as her main residence and her parents 10 
arc staying only temporarily there as guests, it is not lawful 
for them to keep on residing in such flat; it is obvious that 
they cannot enjoy a use of the flat which is excluded by the 
aforementioned clause I; in other words they cannot be found 
to have a better right as regards the use of the flat than Melpo 15 
Stavrou has, namely to use it only as a residence for herself 
only. They have, therefore, to cease interfering with it. 

Once we have held, as above, that, in view of a breach of 
clause I of the tenancy agreement, the appellants are not, in 
any case, entitled to reside in the flat in question, and as Melpo 20 
Stavrou is not a party to the present proceedings, we have not 
deemed it fit or necessary to proceed to examine whether or 
not she has granted a licence to the appellants to use the said 
flat, in which case again they could not have been the lawful 
occupants of it, since the respondents have not given their 25 
consent, in this respect, as required under clause 2 of the tenancy 
agreement. 

In the result the appellants are ordered to cease interfering 
unlawfully with the flat of the respondents by using it as their 
residence, and the present appeal is determined accordingly. 30 

We have decided, in the light of all relevant considerations, 
to allow one month within which the appellants are expected 
to comply with the order we have just made, and to make no 
order as to the costs of this appeal. 

Appeal partly allowed. 35 
No order as to costs. 

56 


