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IN THE MATTER OF ARTICLE 146 OF THE
CONSTITUTION

PANAYIOTIS GAVRIEL,
Applicant,
and

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTRY OF EDUCATION,
Respondents.

(Case No. 72/14).

Administrative Law—Misconception of fact—Retirement of educa-

iional officer on grounds of health—By relying on contents of
Medical report which contained the reasons that led to sub
judice retirement—Applicant’s personal file giving full picture
of the condition and progress of his state of health—Nothing
to indicate or suggest that respondents could have been labour-
ing under any misconception of fact as to the material facts
of the case.

Educational Officer—Retirement of, on grounds of health—No

misconception of fact.

The applicant in this recourse chalienged the validity of the
decision of the respondents to retire him from the Educational
Service of the Republic on grounds of health. The decision
complained of was taken as a result of a report* of a Medical
Board in which it was stated that applicant suffered from a
psychic disease and was considered as unsuitable for the post
of instructor.

Counsel for the applicant contended that the respondents
have acted in excess and in abuse of their powers and under
a misconception of facts as to the condition of health of the
applicant and, also, that the sub judice decision was not duly
reasoned.

Held, dismissing the recourse, that apart from the report
of the Medical Board which in itself contains the reasons

* Quoted in full at pp. 408-409 posr.
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which led to the decision challenged by the recourse there is
the personal file of the applicant which gives a full picture of
the condition and the progress of his state of health and there
is nothing to indicate that the respondents could have been
labouring under any misconception as to the material facts of
the case; and that, accordingly, the recourse must be dismissed.

Application dismissed.
Recourse.

Recourse against the decision of the respondent to re-

10 tire applicant from the Educational Service of the Repub-
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lic on grounds of health.
D. Koutras for E. Efstathiou, for the applicant.

A. M. Angelides, Counsel of the Republic, for the
respondents.
Cur. adv. vult.

The following judgment was delivered by:-

L. LOIZOU, J.: The applicant by this recourse challenges
the validity of the decision of the respondents to retire him
from the Educational Service of the Republic on grounds
of health and prays for a declaration that such decision is
illegal and of no effect.

The grounds of law upon which the application is based
are the following:

“1. The respondents acted in excess and/or in abuse
of their powers in that they took into consideration
facts and/or situations based on personal impres-
sions and/or on facts not corresponding to the pro-
visions of the law.

2. When the respondents took the decision chal-
lenged by this recourse they were labouring under a
misconception of the facts in that they did not take
into consideration and/or were not aware and/or
disregarded the abilities and the actual state of the
health of the applicant.

3. The decision challenged is not duly reasomn

The facts of the case as set out in the application are
as follows:
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The applicant is an instructor in general metal work
and was serving at the Nicosia Technical School. He was
first appointed at the Limassol Technical School for the
school-year 1963-1964 and subsequently he served at the
Technical Schools of Famagusta, Polis Chrysochous and
Nicosia.

On the 23rd November, 1973, he received a letter of
even date from the Director-General, Ministry of Educa-
tion, informing him that his retirement from the Public
Educational Service on grounds of health had been ap-
proved with effect from the 1st February, 1974 and that
until the date of his retirement he would be receiving his
emoluments in full. This letter is blue No. 62 in his per-
sonal file exhibit 2 in these proceedings.

The decision complained of was taken as a result of
the report of the Medical Board (exhibit 1) which was
held on the 10th October, 1973 in consequence of a writ-
ten request by the Head of the Technical Education con-
tained in a letter dated 22nd September, 1973 (blue 57 in
exhibit 2) addressed to the Director of Medical Services
and informing him that the applicant showed psychicano-
malies and that his condition was considered very dan-
gerous for the safety of the students. The report of the
Medical Board reads as follows:

«'Q¢ dugaiveton & tév mog’ fuiv moovpévev doyelmv,
6 g dve Gvagepdpevos dvoonhetn mag’ fuly, Og fow-
teguide dodeviic Gmd 16.10.1964 péyor 6.3.1965, né-
oy & Yoot voorjpatoeg. "EEeAadv v Tdouvndrwv
#ortd Ty g Gve fpegopnviay, inavag bedtnwdsels, ou-
veyilel napaxorovitotpeveg dig Emvegndg dothevig xal
tehel tnd gogpoxevuiny degoneioy.

2. Koartd v onpegiviyy éE€taowy, aogovardletan -
oepos, ANy dpwg dtv Exel &nlyvoov tig xatactdeedg
ToU %ol Goveltay v B’ Nudv elanyovuéviv cuvepyaoi-
av tov mpds Depamevtudly dvuustdmoly woQOUoLATE
eniong Exdnra otouyela tiic Vmoxewévng Yruyuxdic Tov
véoov,

3. 'Qc éx 1dv g &vo, Yewpotpey toltov GxatdA-
Inhov dua miyv Yoy Exmardevrod, fug mpoiinodétel éna-
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@i petd veapdv palmtav, map’ Shov du #a Addvoto
®OTO THY YVOUNY pog, vé doyxoinldiy pé dAlov eidovg
goyaoiav, flug dtv B mootnédere dmxowvaviay petd
veopdv poldmtdvs.

(“As it appears from the material in our files the
above-mentioned was under treatment as an-in-pa-
tient from 16.10.1964 to 6.3.1965 suffering from a
psychic disease. Having being discharged on the
above date and his condition having substantially
improved, he continues been followed as an out-pa-
tient and is under a medicinal treatment.

2. During to-day’s examination he is calm but he
is not aware of his condition and refuses the co-ope-
ration suggested by us in order to confront his con-
dition curatively; he also presents manifest symptoms
of his psychic disease. .

3. In view of the above we consider him as un-
suitable for the post of instructor, which-pre-suppo-
ses contact with young students though he could, in
our opinion, be employed in another type of work,
which would not involve contact with young stu-
dents”).

Learned counsel for the applicant in his short address
stated that the grounds of law upon which the applica-
tion is based are that the respondents have acted in excess
and in abuse of their powers and under a misconception
of facts as to the condition of the health of the applicant
and also that the decision complained of was not duly
reasoned. He contended that during the whole period of
his service he discharged his duties satisfactorily and that
the Directors of the schools where he served were satisfied
with the condition of his health. With regard to the re-
port of the Medical Board exhibit 1 he submitted that in
fact applicant’s health was not bad to such a degree as to
justify his retirement on medical grounds. He added that
the state of his health at the time he was examined by the
Medical Board was due to mental fatigue which with the
passage of time has improved. He concluded by saying
that the applicant felt that an injustice had been done to
him and prayed that the decision complained of be de-
clared void.
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Learned counsel for the respondents on the other hand
contended that the decision was lawfully taken and that
it is fully reasoned. In addition he raised the question of
time limit and submitted to the Court that the recourse
was filed out of time.

With regard to the latter point according to my calcu-
lation the recourse was filed on the 75th day after the de-
cision challenged was taken and it is not, therefore, out
of time. With regard to the points raised by learned coun-
sel for the applicant apart from the report of the Medical
Board which in itself contains the reasons which led to the
decision challenged by the recourse there is the personal
file of the applicant which gives a full picture of the con-
dition and the progress of the state of his health and there
is nothing to indicate or suggest that the respondents
could have been labouring under any misconception as to
the material facts of the case.

In the circumstances it cannot in my view be said that
any of the grounds raised or argued on behalf of the ap-
plicant have been substantiated. On the contrary, having
regard to the material before them the respondents could
hardly have reasonably reached any other decision.

In the result this recourse fails and it is hereby dis-
missed.

In all the circumstances there will be no order as to
costs.
Application dismissed.

No order as to costs.

410

10

15

20

25



