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GEORGHIOS MITSIDES,
Appellant,

THE CYPRUS BROADCASTING CORPORATION,
Respondent.

(Revisional Jurisdiction Appeal
No. 168).

Cyprus Broadeasting Corporation—Officers of—Interchange of Posts

of Head of Radio Programmes and Television Programmes Di-
visions—Posts concerned equivalent bur not entailing entirely the
same duties—Appellant at material time not merely holder of
post of Head of Television Programmes Division but was offered,
in 1962, and accepted appointment thereto—lIrrespective of how
sub judice decision formulated, in effect amounted to an interchan-
ge of posts—Which deprived appellant of his substantive appoint-
ment for an indefinite period of time—Not open to respondent to
act as it did—Sub judice decision annulled as having been taken
in excess of powers,

Administrative Law—Excess of powers—Decision relating to inter-

change of posts in Cyprus Broadcasting Corporation—Annulled
as having been taken in excess of powers.

The appellant who was the Head of the Television Program-
mes Division of the respondent Corporation was assigned the
duties of the Head of the Radio Programmes Divisions with
effect from the 1st June 1971. This assignment was made in
persuance of a decision® of the respondent corporation taken on
May 13, 1971 “for the interchange of the duties of the Heads of
the Radio Programmes and Television Programmes Divisions,
Mr. Char. Papadopoulos and Mr. G. Mitsides”,

At the material time the appellant was not merely the holder
of the post of Head of a Division, but he was offered, on April

Quoted at p. 195 post.
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23, 1962, and accepted, appointment to the particular post of
Head of the Television Programmes Division. A comparison
of the schemes of service of that post and of the post of Head of
the Radio Programmes Division showed that the two posts
concerned were equivalent posts but they were not posts
entailing entirely the same duties.

Upon appeal against the dismissal of the recourse which was
directed against the validity of the said decision of the respond-
ent Corporation, the main issue was whether or not the respon-
dent was empowered to take the action complained of by appel-
lant; and intrinsically connected with such issue was the questi-
on of what was the true nature of such action. Counsel for the
appellant submitted that it was an interchange of posts. On
the other hand, counse] for the respondent described it as an
interchange of duties; and he submitted, further that it was le-
gitimately open to the respondent to act in the manner complain-
ed of because of the provisions of paragraph 5 of “General
Notes* to the schemes of service of the personnel of the res-
pondent, which were adopted in 1969.

Held, (1) irrespective of how the sub judice decision was for-
mulated in effect it amounted to an interchange of posts.

(2) Even assuming that a provision such as that made by pa-
ragraph 5 of the “‘General Notes” could have been put into
force by means of Notes to the scheme of service—as it has been
done—and not only by means of Regulations enacted for this
purpose, and even assuming that the term “officer” in such
paragraph could be construed, in spite of the indication to the
contrary in paragraph 2 of the “General Notes”, as including
a Head of Division of the respondent Corporation, it cannot be
said that what has actually taken place, in the present instance,

- was something envisaged by paragraph 5, because the appellant

was not merely called-upon to perform *“the duties of a refative
post of comparative grade” without being deprived of his sub-
stantive appointment. What took place was a much more
radical and permanent arrangement, which was made for an
indefinite period of time and which actually continues to be
still in force today, five years later. Also, such arrangement
resulted in depriving the appellant of the substantive appoint-
ment given to him in 1962, because it amounted, as already
found by this Court to an interchange of posts.

* Cuoted at p. 198 post.
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(3) Consequently, it was not open to the respondent to act
in such a manner and, therefore, this appeal must be allowed
and the sub judice decision of the respondent must be annulled
as having been taken in excess of powers.

Appeal allowed.

Appeal.

Appeal against the judgment of a Judge of the Supreme Court
of Cyprus (Hadjianastassiou, J.) given on the 27th October,
1975 (Case No. 288/71) whereby applicant’s recourse against the
decision of the respondent to assign to him the duties of Head of
Radio Programmes was dismissed.

- K. Talarides, for the appellant.

.G. Polyviou, for the respondent.
) Cur. adv. vult.

The judgment of the Court was delivered by:-

TRIANTAFYLLIDES, P.: The appellant has appealed from an in
the first instance judgment* of a Judge of this Court in recourse
288/71, by means of which there was dismissed the appellant’s
claim for the annulment of the decision of the respondent Corpo-
ration to assign to him the duties of “Head of the Radio Pro-
grammes Division” in the service of the respondent.

The said decision was communicated to the appellant by a
letter dated May 15, 1971, which reads as follows:-

“ Kov. . MitoiSry,

Aievbuvtiv TTpoy. Tn?xsop&a&ws,

Qs 0Gs quexolvwoa kal ¥BEs Trpogopixdds, &md TS TPWTNS
Tpooexols ‘louvioy dvohapPdvets friofinws, kabfxovra Ar-
eubuwtoU Tlpoypaupdrwy Pabiogavoy, xot' &mépaoty Tol
‘15pUuertos.

‘Avopiver 6T & 1§ petall kol 8& koratotrioeTe TV K.
Momaddmovior kal 8& karaTomobiite U alrol GOoTe 1) pe-
TaPacts va yivn kard Tov Thfov dpcdv Tpdtrov kod vk
Biopxéon Sogov 1O Buvardy SArycTepov.

A. XpioTopidns,
Cevikds AevBuvrrs.”

* Reported in (1975) 3 C.LR. 445.
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‘(*“ Mr. G. Mitsides, . .. T Car

. Head of the Television Programmes Dmsmn

As 1 have mformed you also orally yesterday, as from
the first of next June you will take up officially the duties of
Head of the Radio Programmes Division in accordance
with a decision of the Corporatlon

I expect that in the mcamimc you will brief Mr. Papa-
dopoulos, and you will be briefed by him, so that the han-
ding over will be éffected in as smooth a manner as possible
and that it will last for as short a time as possible.

A. Christofides,
Director-General™ ).

The above. letter was written as a result of the following de-
cision which was taken by the Board of the respondent on May
13, 1971, and was as follows:—

**38. EvodAayty xabnkdvteov AlevBuvrou Tlpoypappdrov.

‘O Tpdedpos dvécpephsv ot étéln Ut Syv Tov O'k'é\plg ToU
MevikoU AwevbuvroU g kol onusfoope Tov oXeTIKGS pé THY
dvaykatdtnTa fvodAayfis kobnidvrwv petaly T&v Tunue-

Tapx&v Tlpoypapudrwy PoaSiopdvou xai TnAeopdoraus K.K.

Xop. MomadorrolAoy kal I Mrrofdn.

‘O Tlpcedpos EbnAwoey STt ouupavel Bid v Evehharydiy,
¢l ) Pdoet kai Tév Pagikdv groryetwv ieubuvTikéov pebdoov

OYeTIKY Ut THY Utrd T&s EkdoToTe TEploTAOEIS KAAUTEPOY.

Suvecrdy &Elomrofnow ToU dweotépou Tpocwmikol. T& ouln-
obvra oxédia ToU ‘[Bpiucrros Bik v Trpodexf TrevraeTtiov
éimmps'roﬁv;rm #rrions kehUTepov B1& Tiis s Gvw EvedAayiis,
KerTéAn e,

To ZupPouiov, TANY ToU k. Termaryewpylov, cuvspaovios
Tpds Tas Ekredefoas &mdyris, dgou fixouor TepanTépr Steu-
kpwiioes Sobeloas Umd 10U MevikoU Atevbuvtou. “H évu}d\oryﬁ
Kaﬂnxéwoov 8& mpayucToToindii &md THg lns 'n'pooexous

- lowviou.”

" (*38. Interchange of duties of Heads of the Programmes
Dmsmns

The Chairman stated that there had been put to him an
idea, as well as a memorandum, of the Director-General
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regarding the need for the interchange of the duties of the
Heads of the Radio Programmes and Television Program-
mes Divisions, Mr. Char. Papadopoulos and Mr. G. Mi-
tsides.

The Chairman declared that he agreed to the inter-
change, in view, also, of basic notions of managerial me-
thods regarding the best possible, under the from time to
time prevailing circumstances, utilization of higher ranking
personnel. He concluded by saying that the already dis-
cussed plans of the Corporation for the next five-year
period would, also, be better served by such interchange.

The Board, with the exception of Mr. Papageorghiou,
agreed with the views so expressed after having heard
further clarifications which were given by the Director-Ge-
neral. The interchange of duties is to be effected as from
the 1st of next June™).

The main issue which has been argued in the present appeal is
whether or not the respondent was empowered to take the action
complained of by the appellant; and intrinsically connected with
such issue is the question of what is the true nature of such
action. Counsel for the respondent has described it as an
interchange of duties; on the other hand, counsel for the appel-
lant has submiited that it was an interchange of posts.

Having carefully weighed all relevant considerations we have
reached the conclusion that the above submission of counsel
for the appellant is right. Irrespective of how the above—quoted
letter and decision were formulated, what has, in effect, taken
place is an interchange of posts between the appellant, who was
at the time the Head of the Television Programmes Division,
and Mr, Charilaos Papadopoulos, who was then the Head of the
Radio Programmes Division; and, it is rather significant to note,
in this respect, that at the end of the relevant written memoran-
dum, which was put before the Board of the respondent, it was
stated that the appellant had to be “emplaced in the post” of
Head of the Radio Programmes Division ("' #mpdiieTan f) To-
Troférnols Tou k. T. MitolSn els THy Béow ol Awvburrou Tipo-
YpaupdTwy Padiopcvou’).

It should be borne in mind in the above connection that the
appellant was not at the material time merely the holder of the
post of Head of a Division of the respondent Corporation, but
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that he was offered, on April 23, 1962, and accepted, appoint-
ment to the particular post of Head of the Television Program-
mes Division.

Moreover, a comparison of the schemes of service of that post
and of the post of Head of the Radio Programmes Division, to
which the appellant was moved as a result of the sub judice de-
cision of the respondent, shows that the two posts concerned
are equivalent posts, but they are not posts entailing entirely the
same duties; and we formed this view after examining the re-
levant schemes of service which were in force in 1962, those
which replaced them in 1964, as well as those which were a-
dopted later in 1969.

We are dealing, therefore, with a decision of the respondent
Corporation which resulted in the interchange of posts with
similar, but not identical, duties.

It has to be examined, next, whether it was possible for the
respondent to take such a decision in the exercise of its relevant
powers:

It has been very fairly conceded by learned counsel for the
respondent that this was not a case of a mere secondment effect-
ed under regulation 10 of the Cyprus Broadcasting (Conditions
of Service) Regulations, 1966.

He has submitted, however, that it was legitimately open to
the respondent to act in the manner complained of by the appel-
lant, and he relied, in support of this submission, on paragraph
5 of what are known as the “General Notes” to the schemes of
service of the personnel of the respondent; these “General No-
tes” were adopted on May 1, 1969, and read as follows:-

“ GENERAL NOTES:

1. The following general conditions and requirements
are applicable to all posts within the Corporation and
should be considered to form an integral part of the duties
and responsibilities contained in the Schemes of Service for
all posts.

2. All officers are responsible to the Head of their
Division and work under his direction, due regard being
paid to hierarchy in each of the sub-sections of each Di-
viston.
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3. All officers will also performn any other appropriate
duties that may be assigned to them.

4. All officers may be called upon to wori( in shifts,
during weekends and public holidays and outside normal
hours.

5. All officers may be called upon to perform the duties
of a relative post of comparative grade in another Division
of the Corporation.

6. Holders of posts which carry a higher salary than the
scale provided in these Schemes of Service, will maintain
their old scale as a personal one to themselves, irrespective
of whether they may hold their present post or be offered
appointment to another post the salary of which may be
lower.

7. In all cases of promotion candidates must have the
written recommendation of the Corporation as to their
general fitness for the new post, their character, initiative
and general demeanour.

8. The Corporation reserves the right to keep establish-
ed posts vacant for a period not to exceed one year unless
the post is abolished, and to engage against such post officer
in a lower grade or on temporary basis {on contract or
wages).”’

It is quite clear that by means of such “General Notes” an
effort was made to introduce into all the schemes of service
certain terms and conditions applicable to the officers of the
respondent.

Even assuming that a provision such as that made by para-
graph 5 of the “General Notes™, above, could have been put
into force by means of Notes to the schemes of service—as it
has been done—and not only by means of Regulations enacted
for this purposc, and even assuming that the term “officer”
in such paragraph could be construed, in spite of the indica-
tion to the contrary in paragraph 2 of the “General Notes”,
as including a Head of a Division of the respondent Corpora-
tion, we cannot agree that what has actually taken place, in the
present instance, was something envisaged by paragraph 5;
because the appellant was not merely called upon to perform
“the duties of a relative post of comparative grade’” without
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being deprived of his substantive appointment. What took
place was a much more radical and permanent arrangement,
which was made for an indefinite period of time and which
actually continues to be still in force today, five years later.
Also, such arrangement resulted in depriving the appellant of the
substantive appointment given to him, as aforesaid, in 1962,
because it amounted, as already found by us, to an interchange
of posts.

Consequently, we do not agree that it was open to the respon-
dent to act in such a manner and, therefore, this appeal must be
allowed and the sub judice decision of the respondent must be
annulled as having been taken in excess of powers.

As we have not been invited to treat this case as one of a
transfer we do not have to examine, and we leave entirely open,
the question of whether or not what has been sought to be done
under paragraph 5 of the “General Notes™ to the schemes of
service could now be accomplished in the exercise of the powers
vested in the respondent by section 3 of the Public Authorities
(Regulation of Personnel Matters) Law, 1970 (Law 61/70).

As regards costs, we have decided, in the light of all relevant
considerations, not to award to the appellant the costs of the
trial, but we award him, against the respondent, an amount of
C£ 50 towards the costs of this appeal.

Appeal allowed. Order for costs
as above.

199

1976
July 1
GEORGHIOS
MITSIDES
v,
CYPRUS
BROADCASTING
CORPORATION



