[MaLAcHTOS, J§.] 1972

Nov. t7
IN THE MATTER OF ARTICLE 146 OF THE -
. ‘GEORGE
CONSTITUTION CONSTANTINOU
GEORGE CONSTANTINOU, v.
; REPUBLIC
Applicant, (MINISTER
OF HEALTH
and AND/OR
DIRECTOR OF
THE REPUBLIC OF CYPRUS, THROUGH MEDICAL
THE MINISTER OF HEALTH AND/OR THE SERVICES

DIRECTOR OF MEDICAL SERVICES,
Respondent.
(Case No. 325/71).

Sponsored Patients—Medical Board—Convened under Regu-
lation 2 of the Sponsored Patients Regulations, 1960—
Recommending treatment at a particular Hospital in
the UK.—And submitting relevant certificate under
Regulation 3-—Patient coming to know of said recom-
mendation before final approval by Minister, leaving
for UK. and receiving treatment at another hospital—
Thereafter Board's decision reconsidered at the. request
of Director-General of Ministry—And  patient recom-
mended for treatment in another country, at a time
when the Board knew or ought to have known that
patient had already left for U.K. as aforesaid—Mini-
ster's approval a mere formality once the Board's cer-
tificate was properly issued—Director-General not entitled
to act in- the way he did in the particular circumstances
of this case—And he was not acting in the sense of
good administration by acting as he did—Nor was the
Board empowered by the said Regulations to name in
its certificate, besides the country in which the patient
will be sent, the hospital in which he will be treated—
Respondent's decision, therefore, refusing payment of
costs of transport and medical treatment annulled.

Medical Board—Sponsored Patients—The Sponsored Patients
Regulations, 1960—See supra.

The facts sufficiently appear in the judgment of the learned
Judge annulling the decision of the respondent refusing pay-
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1972 ment to the applicant—a sponsored patient—of transport

21 .
NOY__ 7 and medical treatment expenses.
GEORGE Recourse.
CONSFANTINOU
v. Recourse against the refusal of the respondents to pay

repypLic the costs for transport and medical treatment of applicant’s
(MRISTER — wife in Great Britain.

Oy HEALTH

ANDJOR . .
DIRECTOR OF L. Demetriades, for the applicant.

SERVICES L. Loucaides, Senior Counsel of the Republi
SERVICES) . Loucaides, Senior Counsel of the Republic,

for the respondents.

Cur. adv. vult
The following judgment was delivered by :-

MavracHros, J.: The applicant in this recourse is a
Geologist Grade 1, in the Government Department of
Geological Survey. By letter dated the 19th February,
1971, exhibir 3, the applicant wrote to the Director of
the Department of Medical Services informing him that
his wife had a parotid tumour and requested that a
Medical Board be convened under the regulations go-
verning the Dispatch of patients abroad for treatment
under the care of the Government.

I consider it necessary at this stage to cite the whole
text of the above regulations since reference to all of
them will be made in the course of this judgment.

The said regulations were published in the Official
Gazette of the Republic on the 9th December, 1960,
under Notification No. 308 and they read as follows :-

<KANONIZMOI AIEMONTEZ THN ANOZTOAHN
AZOENQON EIZ TO EIQTEPIKON AlA QEPA-
NEIAN ©PONTIAl THZ KYBEPNHIEQZ.

1. Olubeic dgBeviic Bivatrar vé ouoriverar npdc a-
noogroMyv gic 10 £Ewrtepikdv Did Beponeiov @pov-
Ti51 TAe KuBepvrjoswe, &krdc £dv ;-

(o) Bév Buvorar va napaoyxebBf f Sfouoca Bepa-
neic &v Kinpw' «ai

{(B) Bepancia cic 16 EEwtepikdv eivar dnapeitn-
Toc, S5t vé owli A dwh Tou, f{j va ocwbi o
acBeviic and  ocoBapav miva  avikavoéTnTa, H
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HelovékTHpa owpaTikdy § diavonTikdv, TO O N;\?“ﬂ
noiov OAAwc 84 Tov kaBiota dGypnortov  pé- —

Aoc TAGQ Kovwviac. GEORGE

CONSTANTINOU
2. OuBeic aoBeviic Boivatar va anooréArerar eic 71O '

tEwTtepikdov @povTidl Tihc KuBepviocewe ékToc gav v.

A st = : 5_ REPUBLIC
tEetacBbf ond “latpikol ZupBouAiou anoteAoupé iy n
vou ¢K :- OF HEALTH

AND{OR
Tou BonfoG TvoG MMptou ‘larpikod Ael- DIRECTOR OF

_ . . - . MEDICAL
Toupyol (éni iotpikdv Znrnpotwv) wc Mpo- SERVICES)

£0pau, To0 EiBikol, Und ThAV PpovTida TOU
énoioy elpiokeTar 6 acBevnc, Kai duo ‘larpi-
k@v AsiToupydv, €ic £K TOV ONOIWV 8a cival
"EAMNV kai O Etepoc  Toipkoc, autpéTspon
TV Onoiwv va  UnodeixBouv Ond TOU MNpus-
tou laTpikold  AsiToupyod.

To ’larpikdov . ZupBolhiov O@eiler  AnapeykAiTwe
vl £x&idn Moronoinmkdv nepiypdpov v nddn-
owv Tol doBevouc kai vd £xkBétn Touc Adyouc, Bid
ToGC dnoiouc ouvioTdral f| Bepancia eic 10 £Ew-
TEPIKGY, ouunepiAauBavopdvne kaBoapdc  BnAu-
OswC Katd nocov & doBevAc gpninTel eic Tov Ko-
vovigpov 1,

3. T6 Mioronointikdv o0 ‘laTpikod ZupBouAiou btov
vé UnoBaiierar  eic TOv ‘Ynoupydv Yyeiac ué
kKowvonoinow npoc  Tov Mphtov  larpikdv  Aer-
TOoUpYdHV.

4, Oo0dgic aofBevhc BG analdarterar ThAc nAnpwyic
eite OAoxkAfpou eiTe pépouc TRV £EOBWV, EKTOC
€dv 1 oikovouiky karaoragic ToU Biou A TAc oi-
Koyeveiac Tou €Exel éEeTaocBi pEow TV CAppo-
Siwv "Apxav (Endpyxou A ‘EAAnvixoi f Toupki-
koU [pageioy Eldnpepiac) kai moronomnBn orm &-
duvarel vé ninpwon 6,mdAnore. ‘Eav  anogaoi-
aff, 6T 6 aocBevic npenel vo nAnpwon PEPOC TOV
£E6dwv, Td TooUTo pépoc B4 xabopioBfi Ond Tou
MpaTou ‘latpikol  Aeimoupyol £v  OUVEVVONAOEI
uetd Thv  Apuobinwv "Apxdmv, koi  EykpiBf 0nd
100 'Ynoupyeiou.

5. "Orav 6 doBevic cival ka® olovdAinote Tponov
tEaprwuevov npbownov, oUtoc f EKEIVOl, €K TQV
onoiwv & vowolToc acBevic éfaprdrtal, 04 kabi-
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oravral UnevBuvor Bia THvV nAnpwulv  elte dAo-
kAMypoy, eite pépouc TOv S£E6DWV, EkTOC &4V G-
nailhayoldv Tic nAnpwpic.

Aid TOv okonov xaBopiopol ToU noogooTol, TO O+
noiov 84 nAnpwBi Evavn riv £E6bwv, R dnaAla-
yijc ToU TolOUTOU Rpocwnou f nNpoownwv Aanod
oiavdnnotre nAnpwunv Evavn Tov £EObBdv, Béov
vl vyivouv Epeuval, wc avagéperar eic Tov Ka-
vOoviouodv 4. .

6. KuBepvnrikoi 'YndhinAol kai MéAn ric Kunpia-

xkic ‘Aotuvopiac, Xwpogulakijic kai Tod Kunpio-
ko0 Zvparol, A oi && adr@v tEdpruevol, oiTi-
VEe, oup@wvwe npodc moronoinov Ttol larpikoi
TupBouhiou, Suvdaper  Tou Kavovigyol 1, &xouv
avayknv Ogpancioc eic 10 £Ewrepikdv, B4 dno-
oréMwvrar eic 16 EEwrepikdv Bid Bepangiav Ba-
navaic TAc KuBepvijoewe,  guuneplAapBavoptvne
TAC nAnpwpic Tav vabAwy, GAAG  Bd anarirai
nap’ adtiy, dnwec cuverogpépouv Evavrn Tv £E6-
dwv 1O noodv, t6 obnoiov Ba EnAfpwvov EBav E-
Toyxavov @epanciac cic KuBepvnmixdv v Ko-
npw MNOCOKOPEIOV.

7. Ai xwpan eic tac oOnoiac dOvavrar va anootéh-

Awvrar oi dofieveic, eivar f ‘'EMGe, f Toupkia
kai f4 'AyyAia. 'H axpine xwpo, eic v onoiav
0 anooTéMAeTan & aGoBevrc, Ba dnogaogileTal i &-
KGoTnv nepinTwoiv éni T Bdoer Tdv noplopaTWY
Kai TV ouvoTdoswv Tol ‘lavpwol ZupbBouhiou».

(“REGULATIONS GOVERNING THE DIS-
PATCH OF PATIENTS ABROAD FOR TREAT-
MENT UNDER THE SPONSORSHIP OF THE
GOVERNMENT.

1. No patient may be recommended for dispatch
abroad for treatment under the sponsorship of
the Government unless :-

(a) Proper treatment cannot be offered in Cy-
prus; and

(b) treatment abroad is indispensable, in order
to save his life, or to save the patient from
a serious incapacity, or from a defect of the
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body or mind, which would have otherwise N;37217
rendered him a wuseless member of the Com- _

munity. GEORGE
CONSTANTINOU

2. No patient may be dispatched abroad under

the sponsorship of the Government unless v

examined by a Medical Board constituted a5 frerie

follows - OF HEAITH
AND/OR,

The Assistant Chief Medical Officer (on PIRECIOR OF

X . N MEDICAL
medical matters), as Chairman, the specialist SPRVICES)

who is looking after the patient, and two
medical officers, one of whom shall be
a Greek and the other a Turk, both of
whom to be designated by the Chief Medical
Officer.

The Medical Board shall issue a certificate
describing the patient’s illness and state the
reasons for which ftreatment abroad is recom-
mended including a clear statement as to whe-
ther the patient comes under Regulation 1.

3. The certificate of the Medical Board should be
submitted to the Minister of Health with copy
to the Chief Medical Officer.

4. No patient should be exempted from payment
either of the whole or part of the expenses un-
less the competent authorities (District Officer
or Greek or Turkish Welfare Office) have in-
quired into his financial position or that of his
family and have certified that he is not in a
position to pay any amount. If it is decided,
that the patient should pay part of the expenses,
such part shall be determined by the Chief
Medical Officer in consultation with the com-
petent  authoritics, and be approved by the
Ministry.

5. When the patient is in any way a dependant
person, the one or those, on whom such patient
depends, shall be rendered liable for the pay-
ment of either of the whole, or part of the
expenses unless they are exempted from pay-
ment,
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For the purpose of determining the percentage
to be paid towards the expenses, or exempting
such person or persons from any payment to-
wards the expenses, there should take place
inquiries as stated in Regulation 4.

6. Government Officers and members of the
Cyprus Police, Gendarmerie and Cyprus Army,
or their dependants, who in accordance with a
certificate of the Medical Board under Regu-
lation 1, require treatment abroad, will be dis-
patched abroad for treatment at Government
expense, ‘including payment of fares, but they
shall be required to contribute towards the
expenses the amount which they would have
paid had they been receiving treatment at a
Government Hospital in Cyprus,

7. The countries to which patients may be dis-
patched, are Greecé, Turkey and England. The
precise country where the patient will be dis-
patched shall in each case be specified on the
basis of the findings and recommendations of
the Medical Board”).

In view of the fact that the applicant is a civil ser-
vant regulations 4 and 5 do not apply in his case.

On the 20th February, 1971, instructions were given
to the Medical Superintendent, Nicosia General Hospital,
to convene the Medical Board to examine applicant’s
wife and submit the relative certificate. In the meantime,
due to the urgency of the case, the relative delay of the
Medical Board to meet and issue the said certificate, as
well as the possibility of the certificate being unfavour-
able, the applicant was making his own private arrange-
ments and succeeded to secure the admission of his wife
in the Westminster Hospital in London for the 28th
March, 1971, to be operated upon the next day, 29th
March, 1971, by Professor H. Ellis.

On the 23rd March, 1971, a Medical Board consisting
of Dr. D. Ch. Fessas, Medical Superintendent, Nicosia
General Hospital, Dr. G. N. Marangos, Senior Specialist
Surgeon, and Dr. N. C. Spanos neurosurgeon, examined
Mrs. Constantinou, applicant’s wife. They submitted a
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certificate (exhibir 4) confirming the diagnosis that she
had a parotid tumour. They advised that it was neces-
sary for her to proceed to the U.K. at Middlesex Hospital
either under Dr. Handley or Dr. Patey for any treatment
that was necessary, They further recommended that the
wife of the applicant be a sponsored patient on the
grounds that :

(a) Treatment was not avaiiable in Cyprus; and

(b} treatment in the UK. was indispensable in
order to save the patient from some serious in-
capacity of body which would render her a use-
less member of the community.

The said meeting was convened and the relative cer-
tificate was issued and submitted to the Director-General
of the Ministry of Health in accordance with the above-
mentioned Regulations 2, 1 and 3 respectively.

On the 27th March, 1971, applicant’s wife left for
UK. where she was operated upon with success by
Professor H. Ellis at the Westminster Hospital as pre-
arranged.

It must be noted here, however, that the applicant
before his wife left for UK., came to know of the contents
of the certificate of the Board.

After receiving the said certificate the Director-General
of the Ministry of Health instructed the Director of the
Department of Medical Services to requést the Medical
Board to report whether the operation on Mrs. Constan-
tinou could be carried out in Greece or the German
Democratic Republic. These instructions were dictated,
as he put it, by the fact that for the -last several years
an amount in the region of £15,000.- has been appro-
priated annually in the Ordinary Estimates to be spent
for the treatment abroad of Cypriot Patients whose case
could not be treated with the means available locally
and the spending of this public money is authorised
having always in mind the object of deriving the maximum
benefit, i.e. treatment abroad of a larger number of pa-
tients. In furtherance of the same object, agreements and
arrangements were made with Greece and the German
Democratic Republic for treatment of Cypriot patients
in their hospitals free of charge.
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On the 30th March, - 1971, a Medical Board was
convened consisting of Dr. Fessas, Dr. Papanastassiou
and Dr. Spanos and the case of the wife of the applicant
was re-examined. They submitted a report in which they
state .

(a) That they had ascertained frem Deputy Pro-
fessor Georghiades of the Evangelismos Hospital,
Athens, that the operation could be carried out
by him; and

(b) that they had reconsidered their decision and
they recommended that the patient be sponsored
to Greece.

On the 27th May, 1971, the applicant addressed to
the Director of the Departinent of Medical Services a
letter informing him that his wife had been successfully
operated upon by Professor H. Ellis at the Westminster
Hospital, and that the expenses for such operation, in-
cluding transport, amounted to £291.320 mils. The
relative receipts were attached to the said letter. At the
same time the applicant was requesting the remission
of the above sum to him.

"In answer to his above letter the applicant received
from the Director of Medical Services a letter dated 14th

" June, 1971, exhibit 2, which reads as follows:

“In answer to your letter of the 27th May, 1971,
where you apply for payment of the costs for
transport and medical treatment of your wife in
Great Britain T have been instructed to inform you
that it is not possible according to the regulations
in force payment of costs to be authorised in cases
wherc patients proceed abroad for treatment on
their own initiative and under their own arrange-
ments.”

As a result the applicant filed the present recourse
claiming a declaration that the act and/or decision of
the respondent contained in the letter of the Director of
Medical Services under No. 179/71 dated 14th Juneg,
t971, is null and void and of no effect whatsoever.

The application is based, as stated therein, on two
grounds of law:
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1. The act and/or decision complained of was taken
in abuse or excess of power in that the respondent failed
to comply with the regulations governing the dispatch
of ill persons abroad for treatment under the sponsor of
the Government of the Republic, Notification 308,
published in the official Gazette No. 22 dated 9th
December, 1960; and

2. The act or decision aforesaid was taken under.a
misconception of fact and/or under a misconception of
law.

It has been argued on behalf of the applicant that
before his wife left for the U.K. the decision of the
Board of the 23rd March, 1971, had already been com-
municated to him. This fact although denied by counsel
for the respondent at the first hearing of the case, it was
later on, after the hearing of evidence on both sides,
admitted. Once, he argued, the provisions of Regulations
I, 2 and 3 were complied with the administrative act
was concluded as there was nothing else to be done.
Therefore, the decision of the respondent of the 14/6/71
(exhibit 2) was taken contrary to the provisions of the
said regulations. He also argued that the ground for
issuing the decision complained of is based on a miscon-
ception of fact and is wrong in law.

In the present case, he said there was a final report
of the Board before the departure of the applicant’s wife
for the UK. The Board, under regulajion 7 has to
recommend either Greece, Turkey or the UK. There is
nothing in the regulations empowering the Board 10
recommend any specific hospital in which the patient
will be treated or any specific specialist who is to attend
the patient.

Counsel for the respondent, on the other hand, sub-
mitted that the report of the Medical Board is not binding
and, consequently, no claim in the form of a right could
be derived from it. It is only a necessary prerequisite
laid down in the respective regulations in the form of
a recommendation. The decision entirely rests with the
appropriate authority, which is the Ministry of Health.

Furthermore, in the present case the patient proceeded
to another hospital instead of the one recommended by
the Board.
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Finally, he argued that on the 30th March, 1971,
the Medical Board reconsidered its decision and recom-
mended Greece instead of the UK.

It is clear from the wording of the Regulations that
the Medical Board is empowered to make recommenda-
tions only and cannot issue a final decision. The final
decision on these matters rests with the Minister of
Health who is the proper organ and to whom the rela-
tive certificate of the Board is submitted for approval.
However, I hold the view that this approval of the Mi-
nister is a mere formality, particularly in cases covered
by regulation 6, once the relative certificate of the Board
is properly issued, and the specific country to which
the patient should be sent is named therein, as in the
case under consideration. The Director-General of the

Ministry of Health in my opinion did not act in the .

sense of good administration by referring the case of the
applicant’s wife back to the Board asking them to re-
consider their decision in the light of the reasons given
by him, which reasons have been referred to earlier in
this judgment. He could only bring to the knowledge of
the Board the aforesaid reasons to have them in mind
in future cases before issuing their relative certificate.
In addition, he was not entitled under the Regulations
to ask the Board to consider the Gerinan Democratic
Republic, as a country where patients may be sent for
treatment, as this country is not included in the countries
referred to in Repgulation 7. Regulation 7 speaks clearly
that the countries where' a patient may be sent are
Greece, Turkey and England. So, it is evident, that the
action taken by the Director-General of the Ministry
of Health in the case under consideration, was wrong.

As regards the Medical Board there is nothing in the
Regulations which empowers them to name in their
certificate, besides the country in which the patient will
be sent, the hospital in which he will be treated and the
specialist by whom he will be attended to. If they do so,
this should be considered as an advice. The patient will
only be bound to proceed to one of the three countries
recommended.

Furthermore, at the time the Board were taking their
second decision on the 30th March, 1972, they knew or
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ought to have known that the applicant’s wife had al-
ready left for the UK. This is clear from the evidence
of Demetris Papadopoullos, the Administrative Officer
of the Department of Medical Services who stated that
on 27th March, 1971, he made a note in the relative
file, exhibit 5, that on that day the wife of the applicant
was leaving for the UK.

Since the Director-General of the Ministry of Health
was not entitled in the circumstances of this particular
case to act in the way he did, then the other alternative
was to approve the recommendations and submissions
of the Medical Board contained in their certificate of the
23rd March, 1971, exhibit 2.

For all the above reasons the decision of the Director
of the Department of Medical Services, dated 14th June,
1971, the subject matter of this recourse, should be and
is hereby declared null and wvoid.

Respondent to pay £20.- against the costs of the

applicant,

Sub judice decision annulled.
Order for costs as above,
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