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[HADJIANASTASSIOU, ]}

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

GEORGHIOS KAKOURAS,

Applicant,
and

THE REPUBLIC OF CYPRUS, THROUGH

1. THE COUNCIL OF MINISTERS,

2. THE COUNCIL FOR THE REINSTATEMENT
OF DISMISSED PUBLIC SERVANTS,

Respondents.

(Case No. 113/68).

Public Officers—Dismissed public officers—Reinsiatement—Entitled

officers—The Dismissed Public Officers Reinstatement Law, 1961
(Law No. 48 of 1961) sections 2 and 3(1) and (2)—Policeman’s
resignation from the Police Force not exclusively due to political
reasons—Recourse against decision dismissing his claim for
reinstatement under the provisions of the aforesaid Law—Respon-
dent Council for the Reinstatement of Dismissed Public Servants
could reasonably have come to the conclusion they did come—
Not acting either under a misconception of fact or the law—
Recourse dismissed—See also herebelow.

‘Entitled officer’ ("Mrenolpevos UttdAAnhos)—Section 2 of the said

Law No. 48 of 1961—Council for the Reinstatement of Dismissed
Public Officers established under section 3(1) of the same Law—
Application to the Council for reinstatement—Qnus on the
Applicant to satisfy the Council that he is an “entitled officer”
within the said Law supra—Council entitled to evaluate the
evidence before it—See also above.

The facts sufficiently appear in the judgment of the Court.

Recourse.

Recourse against the decision of Respondent 2 to the effect

that Applicant was not an “entitled officer” within the provi-
sions of the Dismissed Public Officers Reinstatement Law, 1961
(Law 48 of 1961).
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D. Papachrysostomou, for the Applicant.
. L. Loucaides, Counsel of the Republic, for the Respondents.

Cur. adv. vult.

The following judgment was delivered by:-

HADNANASTASSIOU, ).: - In this recourse under Arncle 146
of the Constitution, the Applicant seeks-to challenge the validity
of the decision of the Respondent No. 2,.communicated to
him by a letter dated March 11, 1968, that he was not an

“entitled officer” within the provisions of the Dismissed Public
Officers Remstatement Law 1961 (Law 48/61)

The material facts are as follows:- !

The Applicant joined the Cyprus Police Force in 1948 and,
when his term of service was expiring on September 21, 1953,
he signed a form for re-engagement for constables, on the 28th
of the same month, expressing his wish to be re-engaged for
a further period of 5 years as from September 21, with a. salary
scale 242x12 - 326x15 - 386. s

On July 10, 1954, he wrote to the then Colonial Secretary
on the question of revision of salaries, and in his letter he says:

“T have the honour to refer to your circular No. 1200 of
the- 26th June, 1954, and to the Memorandum (with
Appendices) accompanying it on the subject of the revision
of salaries and the new terms of service and to inform
you that 1 wish to retain my existing salary scale, to retain
any residual bonus in accordance with the rule 5 of the
rules set out in your circular No. 1022 of the 12th May,
1951, to be paid cost of living allowance in accordance
with the terms of your circular No. 955 of the.5th
December, 1949 and any other circulars arnendmg or
substituted for the same and to receive temporary rent
allowance for so long as this allowance is granted by
Government. 1 fully understand .that this option, once
. made is irrevocable” See blue 49 in his personal file.

“ On February 22‘ [955; the then Supermtendent of Police
Mr. Bush writing to the Commissioner of "the Police about
the conduct of the Applicant had this, inter alia, to say:’

“7. .This P.C., there is no doubt, is playing a dangerous
game of trying to undermine his superiors authority.
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8. His attitude whilst here about this period was one
of deceit. He even behind my back went to see the Staff
Officer at Police H.Q., to complain, unbeknown to me.
I rang up the Staff Officer to ask him if this was true and
he confirmed.

9. At no stage did he complain of his treatment to
me. He was allowed every facility except that he was
not allowed to leave the barracks owing to his mischievous
character, which is quite obvious as can be seen in his
personal file.

10. 1If he is permitted to take a private action against
a Superintendent, the whole of the discipline of the Force
will suffer, as I am sure you will appreciate”. See blue 66.

On March 1, 1955, the Applicant was charged on two counts
and as he pleaded not guilty evidence was heard. He was
found guilty on both counts and was sentenced by S.P. of
Nicosia to 10 days C.B. on count 1, and a warning on count
2. This was the background of the Applicant in the police
force when he wrote to the Commissioner on April 13, 1955:

“I will be very. pleased if you abolished me from the
Force, as 1 am seriously sick, suffering from diabetes
mellitus, nevralgia and kidney colic’.

A medical certificate was attached to the application signed
by Dr. Dervis, (blue 82) who in effect was advising the Appli-
cant to resign his post and make a choice of a new profession
which was not so tiring.

On April 14, 1955, the Superintendent of Nicosia Police in
submitting Applicant’s application to the Commissioner, he
wrote:

* Forwarded and recommended that he be discharged.
He is quite useless and always troublesome”. See¢ blue 81.

On May 9, 1955, the Applicant was examined by a medical
board and although he was found suffering from renal diabetes,
in their opinion the Applicant was capable of discharging the
duties of his office. This report was signed by Drs. Fessas
D.M.O., and M. Hadjiminas M.O. both of Nicosia. See blue 86.

On August 3rd, 1955, the Applicant wrote to the Com-
missioner of Police:
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“ Reference to my application of the 13th April, 1955 I
have the honour to reapply asking my abolishing from
the FORCE. .

As 1 stated, I am sick suffering with diabetes, mellitus,
nevralgia and kidney colic.

I ask my abolishing from the FORCE, without having
demands from the Government.

In addition to the above, I bring to your notice that
my property is going to be destroyed as I am the only
person who looks after it, my father now is not able to
look after it, due to his age.

If you will not abolish me, 1 will fall in DEBTS and
my property will be sold.”

On August 5, Mr. Bush wrote to the Superintendent of
Police, Nicosia:

“ With reference to the letter of P.C. 963 George P.
Kakouras dated 3rd August, 1955, applying for permission
to resign his post in the Force, please inform this constable
that T accept his resignation with effect from 6.8.55”.
See blue 94.

On August 11, 1955 the Applicant on his discharge was paid
all of his emoluments up to the 5th August, 1955 as well as
his deposits under section 14(1) of the Government Employees
Povident Fund Law. :

On February 4, 1959, the Chief Constable of Cyprus was
writing to the Applicant in these terms:

“1 enclose herewith the above quoted medal which you
have earned in respect of your service with the Cyprus
Force for your retention”, See blue 95.

On February 10, the Applicant having established himself as
a general importer, he replied that he was unable to accept
the general service medal dispatched to him because he was
ashamed to repeat that he had served in the police- force.

When the Dismissed Public Officers Reinstatement Law 1961
(No. 48/61) was enacted the Applicant applied to the Council
for reinstatement as an entitled Officer under -the provisions
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of that Law. On July 18, 1962, he received a reply informing
him that his application has been turned down. Feeling
aggrieved, he filed in the Supreme Court a recourse No. 226/62.
This recourse, however, was withdrawn, as the Respondent
Council undertook to re-examine the case of the Applicant.
Applicant’s case was re-examined, but again the Council
reached the same decision that he was not an “entitled officer”.
The Applicant feeling once apain aggrieved, filed a recourse
No. 66/66.

On September, 1966, during the hearing of that case, both
the Applicant and the Chief Superintendent of the Police gave
evidence in Court. On December 27, 1966, Dr. Dervis was
also heard; and on January 1967, counsel for the Applicant
withdrew the recourse, when counsel on behalf of the Council
made a statement to the effect that the Council was ready
to re-examine afresh the claim of the Applicant in the light
of the material before it. See exhibit 1.

The Council having re-examined again the case of the Appli-
cant, in the light of all the material before it, including the
evidence given before the trial Court issued their reasoned
decision on November 11, 1967, dismissing his application.
See exhibit 3.

On March 11, 1968, the Chairman of the Council wrote to
the Applicant in these terms:-

«l. “Exopev tewgbii om ol SpagtnpidtnTes i ol dvipymicd
oos koatd Thy Teptobov &rd Tiis 1ns ‘Amprilou, 1955, xal
uéx et Tiis 6ns AlyoUoTou 1955, fiuepounvias Tiis TapaiTiioedss
oos Biv Bwvovton var Qewopnfouv dx gupueTtoyn duéows f
Eupéooss eis TOV *AmedeuBepooTixoy "Aydva & dtroios BielfyeTto
uttd 1iis EOKA kal dmeobrimoTe olre Umépyel EmpePaiwos
611 al réde "Ayyhikad "Apyal elyov Adpe yv@ow v Spo-
oTnploTHTWY cos bs & loyuplouds oas.

2. Eipsba Tijs yvduns 671 oudepla Pla éinoxnln md tdv
*Apx&v Bid Thy UmoBoAv Téwv aithoscv oas ik TrapalTnow
finepop. 13ns "Ampidiouv 1955, kal Ing AlryoloTou 1955, ke
olre kol Umwédpyet EmpPePaiwors ént 1§ &k pépous TéY TdTE
‘Apydv &moboyf) Tiis wmapokAncws gos Sid wapaltnow &k
Tiis Umnpecias Ummyopeln éx Adywv TOMITIKGY.

3. Bdoer mévTow TV UTrapydvTwv oTorXelwv TrpokUTrTel
o011 aiToPovhws UrePdiaTe T &v Adyw aiThoes Sid wapal-
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ot Tis Umrnpecios Sid mpoowmikous Adyous kal dmwao-
Sfrote olyl Bi1dx woMiTikolus Adyous. .

4. Olrw 70 ZuuPolhiov &v Sye Tév dvwTépw kal TévTwy
Tév fveomov alTou TebbvTwv oToiyelwv Exel meiobf ST A
mapadTnolg Siv  cwpelAeTo elg  molitikous  dmoxAeiloTiRGS
Adyous A& els olrréPoutov Embupicv TrapoiThoens oos
ked oventds B&v xékmofe v IBidmrTa Tou Sikcnoptvou
UrodisjAous.

- On April 8, 1968, Applicant filed the present recourse attac-
king the decision of the Council contained in the letter (exhibit
2). Counsel on behalf of the Applicant has contended that
the Respondent Council has acted under a misconception of
facts and that their conclusions that the Applicant was not
an “entitled officer” were arbitrary in view of the evidence
before them, | . - o ) ,

Counsel for the Respondents, on the contrary, has conténded
that it was for. the .Council to evaluate the facts and that it
was reasonably open.to them to reach the conclusion which
they did in this case.

. I consider it constructive to deal first with the- definition
section of Law 48/61. . Section 2, so far as relevant, is in these
terms in Greek:

«"AwaioUpevos  UTdAANAcs’ onpaivel Snudciov UmdAAniov
doTis koTd TV xabwpiopsvny mepioSov —

(o) &meAdBn §i olmivos érépucrricanccxv at Umnpecioi f

(B) Eyxorodelyas THv Bnuooicv ﬁwnp;'sclcm ghoyileto &mo-
Auels ) ' ’

.(y) &pumrnpéTnoer dvarykaoTIkGS .
(8) UmePiBoln, amordaloTIKEY &K Adywv TOMTIKEOY

‘xafwopiopévn TeploBos” onuadvel Thy TeploBov peTodV THs
Ins ’Ampiniou, 1955, kol Tiis 19ns OsPpouapiou, 1959,
dugoripwy TGV fuepopnvidv TepiAapPavoptueov

‘moAiTikol Adyor’ onuadvel Tévta Adyov &opdvta Eis TV
Tporypamikty ) Umomifepbmy guppetoxtv gls Twa ) Tpo-
CETaIpIOUOV PETX Tivos, Opddos fi dpyovmoews Aoyilouéims
e Tiis ToTE KuPepvrioecs Tiis *Amoikias Tfis Kimpou dx
wpooryoUons ToAlTikoUus okomwous Ay els THY TpaypaTixiy §)
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Umomifepbvny ouppeToxfy, duéowxs ) fupfocws, sis fvepyeios
Aoyrfoutvas Urd Tiis Towalns KuPepiioews cos Urokivoupévas
B KIWITPWY TTOAITIKGVS,

The English translation reads:

““‘entitled officer’ means a public officer who at the
prescribed period -

(a) was dismissed or whose services were terminated or

(b} having left from the Public Service was considered as
dismissed or '

(c) retired compulsorily or
(d) was demoted; exclusively due to political reasons;

‘prescribed period’ means the period between the lst April,
1955, and the 19th February, 1959, both dates inclusive;

‘political reasons’ means every reason relating to the real
or presumed participation in or association with a certain
group or organization considered by the then Government
of the Colony of Cyprus as promoting political objects or
to the real or presumed participation directly or indirectly
in activities considered by such Government as instigated
by political motives™.

Section 3, sub-ss., 1 and 2 read:-

«3.(1) Kothbplerar ZupBoliiov ouykeiuevov &k Tpiddw peAdsv
Siopifopéveor Ud ToU “YroupyikoU ZupPouvriou (8 Qv els
opileTen s & «TTpdeSpos» ToU ZupPouhioyv) Smep teTdder kal
dmopaiveTen Edv Trpdowéy T1 elvan Sikenolpevos UTEAATAOS.

(2) To Zuupouhiov koBopifel THv U’ alTol dxohoulnréay
Biadixaoiov kol &maoco ol &mopdoeis aUToU AauPdvovrat
B mhetoymglagy.

1 now propose to quote at length from the evidence of the
Chief Superintendent Petros Andreou, given in Case No. 66/66.
See exhibit 4.

“1 know the Applicant since 1955. At the time, Applicant
was a police constable; he was under my orders.

As 1 was receiving all the time weekly reports which
seemed to be against Applicant, both from the police service
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point of view and from the political point of view, I went 1969
and found him in the police dormitory and sat down and Mar. 19
talked with him and suggested to him to submit his resigna- -

tion, 1 told him that I had information that Turkish goncmos
. ‘ . . - . . KOURAS
policemen were planning to kill him; { had earlier advised v
him to sleep by himself in an upstairs room in the police REPUBLIC
station, so as to ensure his safety, The main reason why (CounciL

the Turks in the police were against him were for political =~ OF MsTers
reasons because Applicant was very outspoken while in  ANP ANOTHER)
the police station.

The Divisional Commander, Superintendent Bowring,
whose assistant I was, was indicating to me indirectly,
through the minutes he was making, and the comments
he was making, on the relevant reports, that he wanted
to get Applicant out of the police because of his activities.

In one of the reports, which 1 had seen in relation to
Applicant, I saw that he was reported to have been seen
going in and out of the Archbishopric™.

In answer to counse! for Respondent:

“From what Mr. Bowring used to tell me personally and
. from the minutes he was making on the reports relating
to Applicant it was clear to me that he wanted to get him
out of the police. On more than one occasion, when Mr.
Bowring was handing me an adverse political report in
relation to Applicant’s conduct, he would say: ‘The
sooner we get rid of this man the better; we are fed up
with this man’. Thus 1 concluded that he wanted him
out of the police for political reasons. Nearly all-the
adverse reports against Applicant were for political
activities. They were so suspicious of Applicant for
political activities, that he was practically confined in the
police station. He was not given ever duties outside.
When he used to go out for personal reasons he was being
followed, even when he was going for lunch”.

Later he says:

“ As far as I know, Mr. Bowring never told this to him
" directly. Mr. Bowring, however, indicated to me that I
should suggest to Applicant to resign.

All which 1 say regarding what happened in relation
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to the resignation of Applicant, relate to the period from
June 1955 onwards, since I was posted in Nicosia.

It is correct that Mr. Bowring told me to suggest to
Applicant to resign; 1 understood him to convey this
when he said: ‘The sooner | get rid of him, the better” .

Questioned further he said:

* When 1 said that | had information that Turkish police
men were planning to kill Applicant, I must explain that I
had information that Turkish policemen were planning to
kill Greek members of the police force. 1 did not have
direct information that they were planning to kill Applicant,
but, in view of his activities, I reached the conclusion
that he was one of those whom they were planning to
kill. To Applicant I simply told that I had information
that Turkish policemen were planning to murder him. 1
did not explain how I came to reach the conclusion that
the Turks were planning to kill him. I cannot say how
seriously he took the information which 1 gave him, but
the fact he accepted my suggestion to sleep by himself in
an upstairs room may be of some significance. |
mentioned this fact, that 1 had information that Turkish
policemen were planning to kill him, to Applicant, I think,
in July, 1955, for the first time”.

In answer to counsel for Applicant:

“ Mr. Bowring never let it be implied that if Applicant did

not resign he might have to face certain consequences’.

In answer to the Court:

“1 would like to make it clear that Mr. Bowring did not
tell me in as many words to tell the Applicant to resign;
from the way he was saying things to me I understood
that he wanted to get rid of him, to resign”.

Pausing here for a moment I would like to confess that when
reading the evidence of this witness during the hearing of this
case, I was left with the impression that the evidence in some
way was supporting the case of the Applicant that his resigna-
tion might also be due to compulsion put upon him by the
then police force authorities for political reasons. But, after
having had the advantage of reviewing the evidence and having
in mind the answer of the witness given to the Court, in the
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case No. 66/66, I have reached the conclusion that the evidence
of Mr. Andreou was the result of his impression and nothing
more, that Mr. Bowring wanted to get rid of the Applicant
for political reasons.

The case of the Applicant was that he was forced to apply
for permission to resign from the Police Force, because of his
nationalistic activities and because the police authorities were
aware that he was giving information to the Archbishop.

I would like to read extracts from his evidence:

.““ As 1 was constantly being forced by my superiors to
take part in dispersing demonstrations, 1 sought the advice
of the then Archbishop of Cyprus, who is now the
President of the Republic, and he advised me to resign
from the Police, saying that he would need my services”.

In answer to counsel for Respondent he said:

‘“ They were sending me to join in the dispersal of
demonstrations, even before the making by me of the
first application to resign in April 1955. 1 could not
stomach this and I decided to leave the police force. My
superiors started suspecting me because [ was finding
excuses to avoid joining in dispersing demonstrations; 1
was malingering, making myself ill by smoking cigarettes
with pepper, and in other ways getting out of it.

----------------------------------------------------------------------------------------------

Even before 1 made my first application for resignation
in April 1955, my superiors were suspecting me of
nationalistic activities and they wanted to find a way to
get rid of me from the police; they were exercising various
pressures on me to make me leave the police, but they
did not agree to let me leave on medical grounds..............
They only accepted to let me leave on the second occasion
when I applied for leave to resign; on the second occa-
sion, Mr. Andreou helped to have my application accepted.

Before I resigned from the police force, 1 used to go
and render various services to the Archbishop, carrying
out errands for him. But after I resigned, I. could not
continue doing so, because I was suspected by the British
and [ went to Famagusta, where 1 remained.”
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Later he says:

*“1 did not state all my various activities in relation to
the liberation struggle in my applications to the Council
for Reinstatement I stated the main events. There are
other events even more important perhaps, which I have
omitted to state, I could not state everything. It would
take a book to write everything”.

It would be observed, that the evidence of the Applicant
leaves no room for doubt, that the reasons for which he had
applied for permission to retire from the police force on April
13, 1955, and again on August 3,—stating clearly that he had
no demands on the Government—were not exclusively for
political reasons only, but also for personal reasons including
the fact, as he put it, that he was advised by the Archbishop
to resign from the Police, because he would need his services.

It is not in dispute, that the object of the law was to give
redress to all those public officers who have suffered during
the liberation struggle; but the onus remains on the Applicant
to satisfy the Council, that he has retired from the Service
compulsorily—admittedly not in the narrow technical sense of
section 8 of the Pensions Law Cap. 311—because of pressure
of compulsion put on him by the then Colonial Authorities,
and such compulsion was put on him exclusively for political
reasons.

What falls to be determined, therefore, is whether the Council
was acting under misconception of facts and under a mis-
conception of the law, and that this has been responsible for
its determination that the Applicant was not an “entitled
officer”.

With regard to this question, the Council had before it the
personal file of the Applicant, the two applications made for
the purpose of his reinstatement, his own statement as well as
his evidence given before the trial Court, and the evidence of
Mr. Petros Andreou in the Case No. 66/66. (See exhibit 4).

Having had the advantage of perusing all the evidence before
me and having reviewed the determination of the Council, I
have reached the view, that it was for the Council to evaluate
such evidence, and could reasonably have come to the conclu-
sion to which they did come that the Applicant was not an
“entitled officer”. In the light of my finding I am of the
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opinion, that the Council was not acting either under a mis-
conception of facts or of the law, and therefore, I would dismiss
the submission of Counsel. Having reached this conclusion;
I would uphold the decision of the Council, because 1t cannot
be stated that their determination is either contrary to any of
the provisions of the Constitution or of the law or made in
excess of their powers.

Mr. Loucaides: 1 do not press for costs.
COURT: Case is dismissed. No order as to costs,

Application dismissed; no
order as to costs.
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