[Lotzou, J.] . 1969
. ) B Mar. 7
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION M -
. ARCOS
PANAYIOTI
AND OTHERS
Applicants, v.
and REPUBLIC
- {MINISTRY

THE REPUBLIC OF CYPRUS, THROUGH O EpucaToN)
THE MINISTRY OF EDUCATION,

MARCOS PANAYIOTI AND OTHERS,

Respondent.

(Case No. 82/67).

Secondary Education—Schoolmasters—Called up for ‘service in the
National Guard at the end of the last term of the school-year
(viz. circa 10th July)—Ak a result of their services already
rendered during the rest of the school-year they became entitled
to the payment of full salary during the months of the summer
school vacation ending on the 3lst August of the school year
concerned—Section 24 of the National Guard Law 1964 (Law
No. 20 of 1964 (as amended by section 4 of Law No. 5 of 1966
and section 12 of Law No. 70 of 1967)) inapplicable..

National Guard—National Guard Law, 1964 (supra).section 24—
Scope of the section: The protection of the interests of the
employees called up for service .in the National Guard—Employ-
ment of such employees not terminated but merely suspended—
.Cf. sections 23 and 28 of the said Law and the regulations made
thereunder.

Schoolmasters—Salary—Schoolmasters called up for service in the
National Guard—See above.

The Applicants—schoolmasters, secondary education—were
called up for service in the National Guard circa the 16th July,
1966. They claimed payment of their full salary for the months
of the summer school vacation (July and August, 1966) but
their claim was turned down by the Respondents by letter dated
the 30th January, 1967. As a result the present recourse was
filed. ) ‘

It was contended on the part of the Applicants that in any
school year the summer vacations commence on the 10th July
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and as by that date the Applicants had performed their duties
as schoolmasters in full they were also entitled to be paid their
salaries in full i.e. till the end of the relevant school year viz,
till the 31st August, 1966.

On the part of the Respondents it was contended that in
view of the provisions of section 24 of the National Guard
Law, 1964 (Law No. 20 of 1964 as amended, supra) the employ-
ment of the Applicants, once they were called up for military
service, was suspended and conscquently, so was their salary
(section 24 is set out in full post in the judgment of the Court).

Annulling the refusal complained of the Court:—

Held, (1), It is quite clear that the scope of section 24 of
the National Guard Law, 1364 (see the section post in the
judgment) is to protect the interests of the employees called
up for service in the National Guard by ensuring that their
absence from work does not bring their employment to an
end but only suspends it for the duration of the period of their
service.

(2)(a) The fact, however, remains that during the summer
months schoolmasters have the benefit of some two months
of school vacations and that if the Applicants in the present
case had not been called up for military service they would
be enjoying their holidays and at the same time they would
be paid their salaries at the end of July and August 1966.

(b) It seems to me a little odd to hold that because they
were called up for service in the National Guard they should
be deprived of the two months salary to which, in my opinion,
they became entitled as a result of the services they had already
rendered during the school year and which (salary) they would
have got whilst on vacation.

(3) I think, therefore, that it is not open to the Respondent
in the special circumstances of this case to invoke the provisions
of section 24 of the Law (supra) which were enacted for the
benefit of the employees called up for military service and
twist them in such a way as to operate to the disadvantage of
those whom the legislature intended to protect and benefit
by its enactment.

Sub judice decision annulled
with costs.
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Recourse against the refusal of the Respondent to pay to —

the Applicants—secondary education schoolmasters—their Marcos

salaries for the months of July and August 1966, in the course AP*‘“‘Z;"T:‘E‘

of their serving in the National Guard. ND N RS
. t

L. Papaphilippou, for the AppIicantf;_' (l:::“ui

G. Tornaritis, for the Respondent. Or EDUCATION)

Cur. adv. vult.

The following judgment was delivered by~

Loizou, J.: All Applicants are schoolmasters posted at
various secondary schools in the Republic.

With the exception of Applicants 12 and 13, Petros
Charalambous and Finios Demetriou, who at the time of the
decision challenged by this recourse were appointed on a
permanent basis, all the others were on probation.

Exhibir 2 is a photostat copy of a specimen offer for appoint-
ment which contains, -in a summary form, the terms of the
appointment. It also expressly provides that the appointment
is made in accordance with the laws and regulations in force.
Clause (a) of this document sets out the salary scale applicable
to the post and provides that the salary and cost-of-living
allowance shall be paid in equal monthly instalments at the
end of each month. The appointment was with effect from
the 16th September 1965. :

With the exception of three of them all Apphcants were
called up for service in the National Guard on the 16th July,
1966; the other three were called up on the 5th of the same
month having been granted five days’ leave by thelr headmasters
for the purpose. : :

By virtue of a decision of the Council of Ministers all
Applicants but one, Applicant 3 Stylianos Papaphotiou, were
discharged from the National Guard on various dates between
the 31st October and the 17th November, 1966, as their services
were considered essential.

Schedule “B” attached to the Application, which has been
marked as exhibit 1, sets out the names of the Applicants-and’
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against each name, in separate columns, the school at which
he was posted at the time, the date of his appointment, the
date he was called up for National Guard service and the date
of his discharge.

It would appear that for the period of the school vacations
during which the Applicants were serving in the National
Guard they were not paid their salaries. On the 4th January,
1967, counsel for the Applicants wrote the letter exhibit 3 to
the Ministry of Education; the relevant part of this letter
reads as follows:

«"Exw tvrorfiv TéV TEAQTEOV pov oTpaTeudivriv kabnynTidy
Tév dmrolwy T& dvdpata Eugalvovtan ey Emouvnupévov kard-
Aoyov vd ofs koAbow OTreg Tr?\qpcbae*re'sis avTous 1y elg T
ypageiov pov Tous mofols Twy &ard Tiis oTpaTeUoEws Twy
ko' ‘lolhiov 1966 péypr AUyouotou 1966.

Mopaxkoid onpewbooTe & iy Topahelpete vd ocuppop-
pwifjTe mpds TE dvwrépw 8& Angpbdior SikaoTikd péTpay

In reply to the above letter the Director-Gencral of the
Ministry of Education wrote the letter dated 30th January,
1967, exhibit 4 which reads as follows:

«EverdAnw &g Svagepd eis Ty EmgToAny oas U’ dpifucy
E. 913 xad fjpepounpiay 4 lovovapiou, 1967, & oyéozt mpds
70 Béua THs kaTaforfis TV WMoty TolU ‘loudiou kal Adyoul-
oTou 1966, elg meA&Tas gos kalnynTds KANGETAS TPOS KT~
ok €ls THY ‘Ebviktiy @poupdy, kai v TAnpogopricw Uuds
T ¢’ Goov oi TEA&TAl gog Tpdypatt UnngéTouv £ig Thw
EGvikfiy @poupdw katd Tov ‘lothiov kal AUyoucTov ToU
1966, olrror Stv Bwanoivron el uly wdvov els T& YopnyHpors
T& Tpovooupevy UTd Tv Kavowiopdv 81° dhous Tous "Efvo-
PROUPOUS.»

As a result the present recourse was filed, The relief claimed
is a declaration that the decision contained in the letter exhibit
4 is void as being in excess or abuse of powers andfor contrary
to the orders and/or regulations of the Ministry of Education.
Applicants further seek a declaration that they are entitled
to be paid their salaries for the period July-August 1966.

It was contended on the part of the Applicants in support
of their case that in any school-year, but particularly during
the school-year 1965-1966, the end of the school-year is the
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10th July, when the school vacations commence, and as by
that date the Applicants had performed their duties as school-
masters in full they were also entitled to be paid their salaries
in full. Learned counsel for the Applicants has also stated
that the Applicants were posted for National Guard service
near their schools and that some of them rendered services,
the nature of which he did not specify, to their schools during
the school vacations for which they were not paid. He further
contended that up to a few years ago, first he said up to 1962
or 1963 and later up to 1961, the practice was to pay to the
schoolmasters their salaries for the months of July and August
at the end of June in each year, but that since then the practice
has changed and schoolmasters are paid at the end of each
month the same as all other civil servants. But in spite of
this, learned counsel argued, during the months of July and
August all teachers are on leave and have no obligation to
work.

Mr. Frixos Petrides, the Head of the Pancyprian Gymnasium,
who was called as a witness by the Applicants, has confirmed
that up to a few vears ago the salary of schoolmasters for the
months of July and August was paid before the closing of
the schools for the summer vacations, but that this practice
has been discontinued. This witness has also confirmed that
the work of the school-year ends approximately on the 10th
July of each year. Asked whether schoolmasters have any
obligation to work during the school vacations the witness
has, very fairly, replied that he does not know if they have
any legal obligation but that in practice they are very seldom
called upon to render any services. It has happened, the
witness said, for him to request schoolmasters to do some
work during the vacations and they complied with his request,
but he could not say if they were legally bound to do so.

Another witness, Mr. Socrates Evangelides was also called
for the Applicants, but his evidence was not very helpful and
does not affect the issue one way or the other.

On the part of the Respondents it was contended that in
view of the provisions of section 24 of the National Guard
Law No. 20 of 1964 the employment of the Applicants, once
they were called up for military service, was suspended and,
consequently, so was their salary. Section 24 of the National
Guard Law 1964 (as amended by section 4 of Law No. 5/66
and section 12 of Law No. 70/67) reads as follows:
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«24.-(1} “Ocdwis Tpdowtov kAndty &' Umpeolav év fepyd
Umnpeoia Tiis Auvvdpews Buvduer 6y Bratdiewv Tol Tapdvtos
Népov Epydleton els Takmikfy &raoydinow mapd T Epyo-
Botry, 1 dmaoydinols aiTou oUSoAcws SiokdTrreTon GAA
&mhdds GvaoTiAheran SiaproloTys Tiis wepdbov xaf Ay TO
TpdowTov ToUto TeAel v Tif Unmpeciq Tis Auvduewst &
toyobdTns Suws UmoypeoUuTtan &mexs ElaxoAouli] v& koTa-
B&AAn, Biaprovans Tiis TolaUTns QuaoTohdis, T EPSouadiai-
av auTou elogopdy oupgovws Tpds TO GplBpov 5 ToU mepi
Kowwvikéy "Acgaiioewv Nouou Tou 1964 kal Smes kora-
PBaAAn mepenTipw THY UTO TOU obwTou TAnpwTiay siogo-
pdv gupgvws Tpds TO pntv &plpov dvelapThTws ToU 6T
6 moBuwtds ouBeptaw Umnpeciov Topéoyey eis Tév Epyobotny
Sioprovions Tiis mepidSou ToTns,

Tlas épyoddTns Somis wopadeimel 7| &uehel va kaToaPdin
THy UTd ToU TrapdvTos 5opiov mpovooupdvy elogopdy Sia-
mpdTTe &Biknua kai Urdkerton v TepLTTaEL kerTadikng Tou
els s U ToU &ppov 73 Tou Trepl Koweovikddv *Aopahioewy
Nouou Tou 1964 mpovooupbvas Trowds kol UmdkelTal TEPL-
TAtov eis T&s Aoimds Siarders ToU &pbpov ToUTou.

(2) Tidv mpdowmov dvagepduevoy év T& Edagied (1) Evtds
tvds prvds &md rfis &dmoloews 1) &ooTpoTeUosws alTou
olTeiTon Topd Tou EpyodoTou Omws TpooAdPr olmdv elg
Ty &raocydAnow els fjv foyoreito Topd 76 EpyoBoTy Tpd
THis agTpaTedoews alTovu kal & fpyoddns Umoxpeouto STes
TipogAdPrn TouTov els THY TorxUTny T Trapopoioy &TTaoydAnT-
ow e dpous ouyl dMydTepoy elveikols TSy Spow U’ ols
8a elpydlero 24w Biv Ekadeito vk UmmpeThion kod el Trepl-
Trewow ko' fiv 1) ToldTn dmaoxdinois 84 fito &opioTov
Brapkelas 516 meploBov olyl dhywTépav Téw EE pnvddv.

(3) Auix Tous okomols ToU mapdvros Nopou — TaxrTIKT
&aoydAnols onpalvel épyoBétnow els pdnipov Biow f épyo-
8étnow el pogwputyy Bow Sprécacoy Tépav Téwv EE
punuésv.» (In fact the second paragraph of sub-section (1)
was only enacted on the 10th November, 1967, and was
not, therefore, in force at the relevant time, but it does
not in any way affect the issue in the present case).

It is, in my view, abundantly clear from the wording of the
above section read in conjunction with sections 23 and 28 and
the regulations made thereunder that suspension of employment
of the employee entails suspension of the payment of his salary
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by.the employer and this, quite obviously, in view of the fact
that the employee conscrlpt no longer renders any services to
his employer.

It is equally clear that the scope of the section is to protect
the interest of employees called up for service in the National
Guard by ensuring, that their absence from work does not
bring their employment to an end but only suspends it for
the duration of the period of their service so that when they
are discharged or demobilized they will not find themselves
out of work, o

The question that arises is whether in the somewhat peculiar
circumstances of the present case the employer, the Respon-
dents, were entitled to suspend payment of Applicants’ salaries
for the months of July and August on the ground that they
were called up for serwce in the National Guard. 1 say
peculiar circumstances because it is an undisputed fact that
as from approximately the 10th July in each year the schools
close for,the summer vacations and the work of the school-
masters comes to an end but they;, nevertheless, continue to
get their salaries while they are on vacation. -

Quite probably the summer and other vacations that school
teachers enjoy are considered to be.in the nature of leave and
this may be the reason why they are entitled to only 14 days
leave during the rest of the school year as against the 42 days
in the case of other government servants. *But I do nét think
that we need go into this matter for the purposes of this case.
The fact remains that during the summer months schoolmasters
have the benefit of some two months of school vacations and
that if the Applicants in the present case had not been called
up for National Guard Service they would be enjoying their
holidays and at the same time they would be paid their salaries
at the end of July and August. It seems to me a little odd
to hold that because they were called up for service in the
National Guard they should be deprived of the two months
salary to which, in my opinion, they became entitled as a result
of the services they had already rendered during the school
year and which (salary) they would have got whilst on vacation.
It is interesting to note that under section 31 of Law 10 of
1963 pregnant schoolmistresses are granted eight weeks con-
tinuous leave of absence i.e. four weeks before delivery and
four weeks after delivery and that whereas they get their fuil
emoluments if the leave happens to be during the school vaca-
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tions they only get half of their emoluments if the birth occurs
and, therefore, the leave is granted at any time during the rest
of the school year. The provisions of this section, in my view,
to a certain extent, support the view that the services rendered
by schoolmasters during the rest of the school year entitle
them to full salary during the period of the summer school
vacations or in other words that by their work during the rest
of the school year they earn the right to full salary during the
summer school vacations.

With regard to section 24 of the National Guard Law I
think that it is not open to the Respondents, in the special
circumstances of this case, to invoke its provisions which, as
stated earlier on, were enacted for the protection and the benefit
of employees called up for military service and twist them in
such a way as to operate to the disadvantage of those whom
legislature intended to protect and benefit by its enactment,

For all the above reasons I am of the view that the
Respondents wrongly refused to pay Applicants their salaries
for the months of July and August and that, consequently, this
recourse must succeed. In all the circumstances T consider
that Respondents should pay the costs of these proceedings.

In the result the decision challenged by this recourse is
annulled.

Order for costs as above,

Sub jud-ce decision annulled;
order for costs as aforesaid.
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