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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION .. S0

AND OTHERS

KTORIS MICHAEL AND OTHERS, v

Applicants, REPUBLIC
i (MinIsTER OF

and INTERIOR)

[TRIANTAFYLLIDES, . ]

THE REPUBLIC, THROUGH
THE MINISTER OF INTERIOR.
Respondent.

(Cases 87/67, 88/67. 92/67).

Milirary Service—National Guard—Auxiliary Militarv  Service—
Enlistment of Applicams for auxiliary military service—Decisions
of Respondent in relation to requests of Applicams for reconside-
ration of their enlistment in the National Guard for auxiliary
military service—The National Guard Laws 1964-1967—Legality
aof action taken in the Applicants’ cases by virtue of section § (4)
of the Laws—Decisions anmulled as the Respondent did not exercise
duly and adequately his statutory powers under section 94 of the
Laws and has, also, failed 1o comply with the requirememss of
Article 29 of the Constitution.

The Applicants in these recourses complain against the
decisions of the Respondent relative to their request for reconsi-
deration of the matter of their enlistment in the National Guard
for Auxiliary Military Service.

Applicants having been found medically unfit for military
service they were originally granted temporary discharges from
such service. In pursvance of a decision, taken by Respondent
on the 8th September, 1966, appearing to have been ‘based
on s. 8(4).of the National Guard Laws 1964-1967, all Applicants
were summoned for a new physical examination, which took
place in October, 1966, as a result of which they were pronounced
to be fit for auxiliary military service and they were required
to enlist in the National Guard as from the 31st October, 1966,
and they did so. Applicants applied for a reconsideration of
their cases in March, 1967, and the sub judice decision concerning
two of them was communicated to Applicants by letter duted
the 30th March, 1967, and 1o the other Applicant by letter
dated 18th April, 1967.
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In the course of the hearing of the recourses counsel for
Applicants has attacked not only the decision relating to the
reconsideration of Applicants’ cases, but also the validity of
the decision taken under s. 8 (4) of the National Guard Laws,
1964-1967, by arguing that only individual decisions and not
a general one, were legally possible under the provisions of the
aforesaid section 8 (4). Counsel for the Respondent has
stated that the Respondent did not examine afresh the matters
raised by Applicants and that he did not conduct any further
investigation for the purpose but that replies were given to
the Applicants on the basis of the already existing material.

Held, (I). On the question of the decision taken under 5. 8 (4) :

(1) As it is common ground that the result of this new physical
examination was communicated to each Applicant on the date on
which it took place, in October 1966 as aforestated, these
recourses, which were filed on the 19th and 25th April, 1967
respectively, are clearlty out-of-time, under Article 146.3 of
the Constitution, in so far as they seek to challenge directly
the validity of the process commencing with the decision to call
upon the Applicants to submit to new physical examinations
and resulting in the findings that they were fit for auxiliary
military service.

{2) Nor could it be said that the time under Article 146.3
was prevented from running as against the Applicants in view
of their applications to the Respondent for reconsideration of
their cases, because all such applications were made well after
the expiration of the respective periods within which the
Applicants could, in the light of the provisions of Article 146.3,
have filed recourses against the decisions that they were fit
for auxiliary military service (see Conclusions from the
Jurisprudence of the Greek Council of State 1929-1959, p. 256).

Held, (1),  With regard to the decisions concerning reconsi-
deration :

(1) The decisions reached by the Respondent and commu-
nicated to all the Applicanis (see exhibirs 1, 2 and 3) related
only to the aspect of the Applicanis being, in fact, fit for
auxiliary military service. But all three Applicants had, also.
raised the issue of the legality of the action taken in their cases
by virtue of section 8 (4) of the relevam legislation—that being
the only provision under which the issue of their fitness to
enlist at all could have been re-opened. The Respondent had,
therefore, to consider not oniy the validity of the findings
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regarding the physical fitness of the Applicants for auxiliary ng"_,
military service, but he had, also, to examine whether the T

process by means of which the Applicants found themselves, KTORIS MicHae

. . . . . AND QTHERS
eventually, obliged to enlist, after new physical examinations v
in October, 1966, was a legally valid or invalid one ; and in the (Mll}:l:;!:it‘l% .
latter alternative he had to decide whether, in the circumstances, INTERIOR}

the enlistment of the Applicants was as a result contrary to
law, so as to warrant their discharge, or whether irrespective
of the invalidity of the process which led to the new physical
examinations of the Applicants in October, 1966, their enlistment
was, nevertheless, legal, once he were to be satisfied that the
findings made as a result of such examinations were properly
arrived at.

(2) From the sub judice decisions it is clear that the Respondent
has failed to examine the issue of legality relating to the apph-
cation of the provisions of section 8 (4) to the cases of the
Applicants, and he has, moreover, failed to give a reasoned reply
to the Applicants’ complaints. He has, therefore, not exercised
duly and adequately his statutory powers under section 9A
of the National Guard Laws 1964-1967, and he has, also.
failed to comply with the requirements of Article 29 of the
Constitution. (See, inter alia, Pikis and The Republic (1965)
3 CLR, p. 13D

(3} [ have. therefore, decided to annul the sub judice decisions
of the Respondent.

(4) In the result these recourses succeed and the sub judice
decisions are declared to be null and void and of no effect
whatsoever,

Held, (). With regard to costs :

[ have decided to award to the Applicants part of their costs
which I assess, for all three of them together, at £20.—

Sub judice decisions annulled. Order
for costs as aforesaid.

Cases referred to :
Pikis and The Republic (1965) 3 C.L.R. 131
Recourse.

Recourse against decisions of the Respondent in relation
to requests of the Applicants for reconsideration of the matter of
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their enlistment in the National Guard for auxiliary military
service.

L. Clerides, for the Applicants.
A. Frangos, Counsel of the Republic, for the Respondents.

Cur. adv. vult.
The following Judgment was delivered by:

TRIANTAFYLLIDES, J.: In these recourses, which have all
been heard together as they involve common issues—and in
respect of which this Judgment is now to be delivered—the
three Applicants complain against decisions of the Respondent
in relation to requests of theirs for reconsideration of the matter
of their enlistment in the National Guard for auxiliary militgry
service,

The sub judice decisions were communicated to the Applicants
in Cases 87/67 and 88/67 by letters dated the 30th March, 1967
(see exhibits 1 and 2) and to the Applicant in Case 92/67 by
letter dated the 18th April, 1967, (see exhibit 3).

The several applications of the Applicants for reconsideration
of their cases were made as follows:

Counsel acting for the Applicant in Case 87/67 applied, accor-
dingly, 1o the Respondent by letter dated the 7th March, 1967
(see exhibit 6); he also applied, likewise, on behalf of the Appli-
cant in Case 88/67 by letter dated the 3rd March, 1967 (see
exhibit 7). 'The Applicant in Case 92/67 applied for the purpose
in person, at first, by addressing to the Respondent a letter
dated the 22nd February, 1967 (see exhibit 8); then counsel
acting for him wrote, too, to the Respondent a letter on the
subject, dated thc 6th March, 1967 (sec cxhibit 9).

The events which led to the enlistment of the Applicants
for auxiliary military service are shortly as follows:—

All the Applicants were originally granted temporary dis-
charges from military service, having been found medically
unfit for such service (see, by way of a specimen, the relevant
certificate, exhibit 4, granted to the Applicant in Case 87/67
on the 13th January, 1965).

They were, subsequently, summoned, all three, for a new
physical examination pursuant to a decision signed by, inter
alia, the Respondent and dated the Bth September, 1966 (see
exhibit 18); such decision which appears, on the face of it, to
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have been based on section 8(4) of the National Guard Laws
19641967 (see, particularly, section 5 of the Naucnal Guard
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(Amendment) Law 1965, Law 26/65, amending section 8 of Kroris MICHAEL

the National Guard Laws, {Laws 20/64-68/64) ywas a general
one providing for a new physical examnation of all those who
had 11l then been found unfit for military service

As a result the three Applicants were examined by a Medicai
Board set up for the purpose and they were pronounced to
be fit for auxihary mulitary service, the Applicants 1n Cases
87/67 and 88/67 were examined and pronounced fit for such
service on the 5th October, 1966 (see eviubits 10 and 11) and
the Applicant in Case 92/67 was examined and pronounced
fit for such service on the 19th October, 1966 (see exiubi 12)

All the Applicants were required to enlist 1n the National
Guard as from the 3lst October, 1966, and they did so

They then appled, as aforestated, to the Respondent fou
reconsideration of thewr cases

Though these three recourses are aimed only at the decisions
communicated by the Respondent to the Applicants in relation
to their applications for reconsideration of their cases. yet.
during the hearing of these Cases, counsel for Applicants has
attacked, inrer alta the validity of the decision taken under
section 8(4) of the Natrona! Guard Laws, 1964-1967, for the
purpose of calling those such as the Applicants to submit afresh
to a physical examination in October, 1966. by arguing that
only individual decisions, and not a general one, were legally
possible under the provisions of the said section 8(4). counsel
has, also, challenged the vahdity of the manner and findings
of the physical examinations of the Apphcants in Gctober,
1966

As 1t 15 common ground that the iesult of his new physical
examination was communicated to each Applicant on the date
on which 1t took place, in October 1966 as aforestated. these
recourses, which were filed on the 19th and 25th Apnl, 1967
respectively, are clearly out-of-time, under Article 1463 of
the Constitution, 1 so far as they seek to challenge directly
the validity of the process commencing with the decision to
call upon the Applicants to submat to new physical examinations
and resulting m the findings that they were f(it for auxthary
military service.
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Nor could it be said that the time under Article 146.3 was
prevented from running as against the Applicants in view of
their applications to the Respondent for reconsideration of
their cases, because all such applications were made well after
the expiration of the respective periods within which the Appli-
cants could, in the light of the provisions of Article 146.3,
have filed recourses against the decisions that they were fit
for auxiliary military service (see Conclusions from the Juris-
prudence of the Greek Council of State 1929-1959, p. 256).

Thus, all that can, and has to, be determined in these recourses
is the validity of the decisions of the Respondent conveyed
to the Applicants, as aforementioned, by letters dated 30th
March and 18th April, 1967 (exhibits 1, 2 and 3).

The relevant powers of the Respondent, 1o deal with the
applications of the Applicants for reconsideration of their
cases, are to be found in section 9A of the National Guard
Laws 1964-1967 (see, particularly section 7 of the National
Guard (Amendment) Law 1965, Law 26/65, adding a new section
9A to the National Guard Laws, Laws 20/64-68/64). Such
section 9A reads as follows:—

«'Q “Ymoupyds Blvaral, v ikovorroinfij OTI oTpaTEUoINOS
kareTdyn &v Tif Auvdper §j UmrnpeTel &v ot KaTd TrapdPaciy
TGv Srardfswov ToU Tapovtos Nopou f) Tdv émi T Pace
ToUTou yevoubvwy Kavovioudv § ExBoBaicidv dmogdoswv
ToU “YmoupyikeU ZupPouriov, v& SiaTtdln Thv Guecov &mo-
Auow ToUTOUR,

(“The Minister may, if satisfied that a conscript has been
enlisted in the Force or is serving thercin contrary to the
provisions of the present Law or of any Regulations enacted
under such Law or of any decisions of the Council of Mi-
nisters, order his immediate discharge™).

The Minister referred to in section 9A, above, is the Respon-
dent Minister of Interior.

In my view section 9A confers upon the Respondent not
only a statutory power, but also a corresponding statutory
duty. to examine and deal appropriately with cases within its
ambit.

Of course, the extent of the consideration to be given by
the Respondent to cach case, in relation to which he has to
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deal with under section A, does depend on the circumstances
of the particular case.

In the present Cases, counsel for the Respondent has stated
that the Respondent did not examine afresh the matters raised
by the Applicants and that he did not conduct any further in-
vestigations for the purpose, but that replies were given to
the Applicants on the basis of the already existing material.

Such existing material appears to have included the findings
of even further physical examinations of the Applicants in
Cases 88/67 and 92/67 (see exhibits 14 and 16), but, as counsel
for the Respondent has stated, such further examinations were
routine ones and did not take place as a resuit of the applications
of the Applicants concerned for reconsideration of their cases.

The decisions reached by the Respondent and communicated
to all the Applicants (see exhibits 1. 2 and 3) related only to
the aspect of the Applicants being, in fact, fit for auxiliary military
service. But ail three Applicants had, also. raised the issue
of the legality of the action taken in their cases by virtue ol
section 8(4) of the relevant legislation—that being the only
provision under which the issue of their fitness to enlist at all
could have been re-opened. The Respondent had, therefore,
to consider not only the validity of the findings regarding the
physical fitness of the Applicants for auxiliary military service,
but he had, also, to examine whether the process by means
of which the Applicants found themselves, eventually. obliged
to enlist, after new physical examinations in October, 1966,
was a legally valid or invalid one; and in the latter alternative
he had to decide whether, in the circumstances. the enlistment
of the Applicants was as a result contrary to law, so as to warrant
their discharge, or whether irrespective of the invalidity of the
process which led to the new physical examinations of the Appli-
cants in Octeber, 1966, their enlistment was, nevertheless. legal,
once he were to be satisfied that the findings made as a result
of such examinations were properly arrived at.

From the sub judice decisions it is clear that the Respondent
has failed to examine the issue of legality relating to the apph-
cation of the provisions of section 8(4) to the cases of the Appli-
cants, and he has, moreover, failed to give a reasoned reply
to the Applicants’ complaints. He has, therefore, not exercised
duly and adequately his statutory powers under section 9A
of the National Guard Laws 1964-1967, and he has. also. failed
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to comply with the requirements of Article 29 of the Constitution.
(See, inter alia, Pikis and The Republic, (1965) 3 C.L.R. 131).

I have, therefore, decided to annul the sub judice decisions
of the Respondent.

All the matters raised by the Applicants in their applications
to the Respondent for reconsideration of their cases will have
to be examined from all proper aspects and reasoned replies
have to be given to them. In view of the outcome of these
recourses | express at this stage no opinion whatsoever either
on the factual or the legal issues arising out of the aforesaid
applications of the Applicants. They aré to be decided upon
by the Respondent in the first instance, as the appropriate organ;
and it is needless, really, to stress that a factual misconception
leading to the enlistment of an Applicant could result in the
illegality of his enlistment—as entailing a wrong application
of the relevant legislation to his case—just as much as a direct
contravention of the law governing the matter of his enlistment.

I do appreciate that the Respondent in dealing with the issue
of legality related to section 8(4) of the relevant legislation—
(and he, no doubt, may seek proper legal advice on the point)—
will be dealing with the legality of action in which he, himseif,
has participated (see exhibit 18); but there is nothing wrong
in that, because he will not be determining judicially the validity
of his own action, but he will be re-examining—as any executive
organ has the power, and duty, to do—such validity, once
it has been put in issue by the applications of the Applicants
for reconsideration of their cases, and once he is vested with
the relevant power, and has the duty, to do so, under section
HAY of the National Guard Laws 1964-1967.

In the result these recourses succeed and the sub judice decisions
are declared to be null and void and of no effect whatsoever.

I have decided to award to the Applicants part of their costs
which | assess, for all three of them together, at £20.-,

Sub judice decisions annulled.
Order for costs-as aforesaid.
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