[VasstieaapEs, P., JosepHIDES AND Loizou, J1.)

PANTELIS ANTONI MAKRYAS,
Appellant,

Y,

THE POLICE,
Respondents.

(Criminal Appeal No. 2933)

Criminal Law— Unauthorized cultivation of Governmen: Land—The
Government Lands Law, Cap. 221, section 4 (a)y—The Criminal
Code, Cap. 154, section 281 (1) (a) and (2)—Bona fide claim
of right—Section 8 of the Criminal Code—By virtue of
sub-section (2) of section 281 of the Criminal Code, the defence
of a bona fide claim of right under section 8 of the Code (supra)
is not open in cases such as the present one—Nor can the criminal
court emtertain the issue of the accused's title of ownership
in the land in question, once it is established rthar such land
stands registercd in the name of the Governmenr—This issue
can only be dealt with in a civil proceeding.

Criminal Law—Sentence—Fine—lIncrease of —Instead of imposing
a sentence of imprisonnient—Powers under section 29 of the
Criminal Code, Cap. 154 10 impose fine in cases where the

Code provides for a semtence of imprisonment—Iincrease of

the fine imposed—The. Criminal Procedure Law, Cap. 155,
section 145 (2).

Criminal Procedure—Appeal—Sentence-—lIncrease of sentence on
appeal againsi sentence—Cap. 155, section 145 (2) (supra)—See
above.

Bona fide cluint of right— Defence of—Section 8 of the Criminal
Code, Cup. 154—Excluded in cases like the present one—
See above.

Government Lands— Unauthorised cultivation—See above.

This is an appeal against a sentence of £25 fine imposed
by the trial Court on the appelliant for unlawful cultivation
of land registered in the name of the Government contrary
to section 281 ([} (@) of the Criminal Code, Cap. 154, which
provides a penalty of up to six months” imprisonment. Tae
Government Lands Law, Cap. 221, section 4(a) provides
that the unauthorised cuitivation of Government registered
land is an offence punishable under the provisions of
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section 281 of the Criminal Code (supra). QOa th: oth:r hand
by section 281 (2) of the Criminal Code the dzfencz o a bona
fide claim of right under section 8 of the Code is excluded
in cases falling within section 281 of the Code,

Section 29 of the Criminal Code reads as follows :

*29. A person liable to imprisonment for lifz or any
other period may be sentenced for any shorter term, or
the Court before which: such person is tried may, instead
thereof, impose a fine of an amount not exceeding the
amount which such Court is empowered to impose.”

In dismissing the appeal, the Supreme Court increased the
sentence of £25 fine to one of £100 fine. Tus facts of the
case sufficiently appear in the judgment of the Court.

Appeal against sentence.

Appeal against sentence imposed on the appellant who
was convicted on the 27th June, 1967, at the District Court
of Nicosia (sitting at Morphou) (Criminal Case No. 2219/66)
on one count of the offence of cultivating Government land,
contrary to section +{a) of the Government Lands Law,
Cap. 221 and centrary to section 281 (1} (a) of the Criminal
Code Cap. 154 and was sentenced by Pitsillides, D.]., to
pay a fine of £25 and £1.600 mils costs.

A. Pantelides, for the appeilant.
A. Frangos, Counsel of the Republic, for the respondents.

The judgement of the Court was delivered by :

BAZIAEIAAHZ, NMPOEAPOLZ : "H mapoioa Edeoig Tiokfbn katd
Tol mrotviig rpooTipou £25 fiv ¢néfake 1o &v Mopdou cuvedpialov
*Emapylakdv AlkaoTfipiov Afukwaoiag, eig Tov Eeociovra, d1d T
adiknpa tfig kahMepyelag KuPepvnTikiic Yfig, xard mapapacwy
Toil dpBpou 281 (1) {(a) Tob Mowikol Kdikog (Ked. 154).

‘H Edearg Eompixdn &mi 1ol loxupiopoil 6T f) émBinbelioa mowvi
eivar OmepPorukny AapPavopévwv In” Sy 4’ ivog TGv elbikdv
auv.nk@v 0§’ g Blempaybn 16 &8iknpa, kal 4’ Evépou v guv-
8nkdv ainiveg ddopoiiv elg 1oV ipeociovra.

Olrog (6 tdeoelwv) elval yewpyodg kai &7 knmoupég, £ Mépdou,
fihikiag 58 Erlv Sorig Siekdikel Sikawwpara iokmatag &mi Tig
cipnpuévng Yijg, omuavTikiig £KTAcEws, Adyw KquonJ.xiag kai
pakpoypoviou katoyfig, wg ioxupileral, adTol kal Tol marpog
kal Tpokatdyou Tou.

KarnyopnBelg 514 mapavopov karkiépyelav Tijg &v Aoyw Yiig amd
toli NocpPpiov, 1965, péxpr téhoug ‘louviou, 1966, & ideoceiwv
fpviidn Evoynv. Kal xard miv émakchoubficacav Siadikaoiav

246



mpogenadnoe va amodelfn &m | yi dvijkel glg abTov, § &v waoy)
mepITioel 81 v Katéyer kal THv kahhiepyel kahij] i wioTel,
ouveyilwv Tv katoyfv Tol marpdg Tou BoTig Tiv KaTelxe kal THv
txahMiépyel peypr Tob Etoug 1940 dmdte améBave. “Exrote & Ede-
oeiwv kahhepyel, Gg obtog Evdpkwe katéBeoev elg 7¢ Awaotd-
plov, 8 mepimou orpéppara (Ek Tiev I8 driva Ekalhiepyet & matfip
Tou) dnva loonsdligag kaTd T 1966 ESevBpodiTeuce pé tomepi-
Soc1dii.

‘O idegeiwv mapebiybn 611 dév Eye tyyeypappévov Tithov Hid
™V &v Moyw yiiv. Ka§ 8oov 8¢ ddopd v Em dvépar 1ol Anpo-
ciou (Tiig KuPepviioewg) yevopévny dyypadiv iSokmoiag, kard
16 Etog 1958, & tdeceiwv loyupliotn &1 ality dvadépera elg 8hho
Tepdyov yijg. “Ev maon & mepimrtiocel, dav 1§ TowaldT fyypadi
xaAyrret Th yijv Thv Smoilav olrog karéyel, obros loxupilerar
8T 1| Eyypadn kaktg dyévero kal 8ty Ermpedlel ra Sikawbpatd Tou.

Té mpwrébikov Sikaotiptov floyohin imoTapévig pt Toug
wg dvw loyupiopols Tol Edeociovrog, kal ebpe TobToug dPaci-
poug. Ev &1 tlov Evomov Tou papTupiiov S0o Snpooiwv UTakAf-
Awv Tiig xwpopetpiag kai évog Tol kmparoloyiou, Té SikacTiptoy
katéhnZev elg 16 oupmépaopa 611 16 dwd Tol ideoeioviog kakhiep-
yoluevov Tepdylov yiig Eveypddn wg dvwripw £m dvdpart Tol
Anpogiou, kai é€axoroudel va glval olitwg Eyyeypappévov,

Kara tiv akpoaciv Tijg Edtoewg Umedeixbn £ig Tov Siknybpov
Tol teceiovrog 6T1 16 movikdv SikacThpiov div elyxev dppodio-
mra va £feTdon kal vd dnodacion 16 Sikaiwpa iSoxmoiag Tiig
yfic. Kal 8t towalm Siexdiknolg wdeihe va amotehéor Bipa
moMtikfig dywyfig évaimiov Tol dppodiov Swaotipiou. Kakdg
8¢ LvéBn g Bépa Eviomov Tol mowviko( Sikaompiou kard Tiv £kdi-
kaow Tig SuuEewg S Thv kahhiépyeav éyyeypappévng kuPepvr-
KNG yme.

Karéotn &v Toltolg cadés ik pépous Tol Edeociovtog &1 olitog
mpoT{BeTal va mpoli] £lg molmkiv dywyhv S ThHv Siekdiknow
WV dikalwpdTwy Ta drola ioyupileral 811 Exer £mi Tijg &v Adyw
mohutipou Ekrdoews yiic. Kai 8T ) mapérewpic Tou va 1d mpady
pExpr ofjpepov OmijpEe Tuyaia.

Yo rolalrag ouvbiikag Siv £8ewphifin dvaykaiov va kAnB{ &
edmaideutog Siknydpog Tig cloayyehikig dpyfic v& damavriom
elg v Omo kpioiv Edearv.

To tdadov 4 (a) 1o mepi Kufepvnriktov NaiGv Nopou (Ked. 221)
mpovosl S1d &wiv duvapel Told dpBpou 281 1ol Mowikol Khbikog
&ta rtag mepintwoelg kaMiepyeiag tyyeypappévng kuPepvniiciic
yiic. To dpbpov 281 (1) {(a) Tol Mowvikol Kidikog kabopilet
notviiv péxpilg € pnviv ¢ukakicews S1a Tv kahhépyelav olao-
Shnote yfic fyyeypappévng 1&oxmoias. Elg mv mpokeipévmy
mepinTwaoy Ymapyel iveomov Tol mowikold dikaotnpiou Siexdi-
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knog T yic. kai dednhwpivn mpébeatg cuvexioews Tiig Emep-
Baocwg. To &8¢ &pbBpov 8 ol MNovikod Khdikog Eni Tol dmoiou
6 tdeociwy E0AmMoe va ompifn dmepacmoiv kakfig mioTews Sia Tiv
Evipyniv you, oldohug dlvatar va Edappoodij eig T4 yeyovoTe
Tiig mapolong dnobéoews, wg daiveral kabBapa &k TV TpovolGv
Tob &pbpou 281 (2) Tol MNowvikod Kidikog.

AapBavovreg, tv TolTog Om' Sdiv THv fAkiav Tol xamyepou-
pévou, THv dfidwowv Tijg eloayyehikfic dpxfic &1L odrog &iv Bapi-
verat pé mapopolag ¢loswg mponyoupévnv karadiknv, kai &t
mBavév olrog va pf elvat eig Béowv va dvrihndBi) mAnpweg Tag ouve-
melag Tfig Un’ adrob Sanparropévng mapavopiag, dnepacicapey va
xGpwpev xpiow 1ig Efovalag Tiv dmoiav mapéxel elg 16 dikaoTh-
ptov 16 8pbpov 29 ol Mowikol Kddikog dia v émpoAv mpo-
origou &vrl mowijg Purakioewg. "AMNG TO moadv Tol TpooTipou
Séov va Eyn THv npoagfikoucav dvactahTikiv Enidpaciv émi Tol
tpeoeiovrog. Kal wg Towoilito Bewpolpey dpodlivwe, mpdoTipov
£100.

‘Anotédecpa T £dféoewg katd Thg UTd Tol npwTodikou Sika-
omplouv émPBAnBeiong mowviig elval va dkupwdij aiim, kal vé &vri-
karacTadij Suvdpel Tol dpBpou 145 (2) Tob mepi NMowvikfjg Aikovo-
utag Nopou (Ked. 155) &1a wpooripou Ekatdv hpdv (£100) mAnpw-
Téou Evrag 14 fpeplov 1j dulaxioewg EE pnviov v mepImTLOoEL i)
nAnpwyiis alrod.

A1d Talra dnodasilopev kai SlararTopev wg AvwTépl.

"H £droig kata Tijg TMolvijg
anoppinreral. ‘H tmphn-
Beloa mowh axupoiTal kai
avricabioratar wg ava-
$épeTar dvwarépw
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