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Comiracts  Guaraniee -Miacemesemtation -Concealiient  of material

facts  Duty of areditor not to mnlead a prospecine guarantor
or not 1o heep sience on o material cvcumstance -1he  Con-
tract Taw, Cap 149, secrnus 2(1), 18(b), 100 and 101 —No
defraction from such duty Secause the cuarantor 15 the wife
of the debtor On the contrary, owmng 1o the fiduaary rela-
rtons exnsting botween neshond and wife, 1 behoves a creditor
ot banher 1o be more  serict oand  careful when  accepting
ay quarantor @ wifer for the sband’s deht

Bankme  Contradt Guaraniee = Credit acconnt conmonly

hAnown as enerdraft account - Opened m favour of a merchant
inder the cuarantee of Ins wife —Fxremion of wodu facihines
tnder the guarantee of the wife - fn the mstant case the said
guaraniee were held to bo wnalud wunder sections 100 and 101
of Cap 149, (supra), becaise the relevant leticr of guarantee nwas
framed moa way anmonntn g o DNSFCPreseRtalton  (oncerning
a material part of the tramsaction withouwt which, on the balance
of probabdiies  the appellant-wife would not  have entered
trto 1t And the banker having so framed the saul letter kept
stlence on the same materal carcamstance iz that at the hme
of the signmg of the guarantee the lnshand-debior  was
already ndebted to  the banh (respondent) i a considerable
amount exceedme the future credit fmit sought to bo granted
by the letter of wuarantee w question.

This 1s an appeal from the judgment of the Distiict Court
of Famagusta whereby the appellant {defendant No  2) was
adjudged, as glu;anlo: to her husband (defendant No 1},
the prinapal deblor, to pay (o the planufi Bank  (now
respondent) the sum of 415000 plus nterest thercon at 8%
per annum from the 6th October, 1964, to the date of
payment  The facts of the case may be summarized as
follows .
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The husband, the principal judgment debtor, who 15 a
merchant, signed on the 12th December, 1961, a contracl with
the respondent Bank with a view to opeming a credit current
account (more commonly known as overdraft account) up
1o the amount of £5,000, such credit account to remain open
to the [2th December, 1963, The appellant wife signed on
the same day the sawd contract as guarantor The contract
and the guarantee are set  out fully in the yjudgment of the
Court (mfra) The account opencd was entered n the books
of the Bank as overdrati No 118 and started 1o operate on
the 4th January, 1962

The account was  fluctuating and by the end of  Augusi,
1962, 1t showed a debit halance of £17,563 There Dbeing no
substantial - payments to the said  overdraft account, the
respondent Bank asked for supplementary securnity from the
debtor  The Bank drafted a letter to be signed by the
prinuipal debtor and a form  of guarantee to be signed by
the guarantor, the appellant wife, both of which wete signed,
respcctively,  on the 31st Avgust, 1962, They read as
lollows ‘

“Famagusta, 31st August 1962
The Muanager,
The Chartered Bank.

"
Famagusta ‘

Dear su,

OVERDRAFT ACCOUNT No. 118

With reterence to the above Overdraft Account No 11b
on which you have granted 1o me a Limit of £5000 by
virlte of contract daled 12th  December, 1961, | shall be
obliged 1t you will kindly allow me at your discretion tempo-
ratily to draw upon my sdid account unttl the 31st Januacy,
1963, UP TO A maximum of £18,000 (say Eighteen
thousand pounds) that 1s to say an excess of £13,000 over
and above the original agreed Limat of £5,000.

I undertake to repay you any debit balance outstanding
on the said account upon your first demand

Yours farthfully,
(Sgd) N. Nrcolardes

I, the undersigned who jomtly and severally guaranteed
the obligatons of Mr. Nunos A, Nicolaides Famagusta,
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under  contract dated  12th - December. 1961, UP TO A
maximum of £5000 hercby personally jointly and  scverally
extend my guaranice U TG A maximum of L18.000 (Say
Eighteen  thousand pounds)y 1o cover i(emporary  excess
drawings which you agreed at your discretion to allow Mr.
Nunos A. Nicolaides. Famagusta, 1n  accordance with his
ahove menbioned requesi.

b further agree to repay you upon yowr first demand  any
debit  balance  outstandinzy on the said  account UP TO:
A maximum of £18.000

tSed) lanithe N Nwoludes

After the date ol  ¢vecution ol the tast  descnibed supple-
mentary securny, the debios i September, (962, made some
deposits e his - aloresand overdralt account Noo 1K
Pherealter, however, his  debit balance went up gradually
unul the 25th lanvary, 1963, when it reached the Trigme  of
137496 On that day further  security was demanded by the
respondent Bank and as a resull agarm o letter of request  to
extend the credit 1o the higme of L20,000 plus o toirm  of
graranice were prepared by the Bunk, both of wlich were
duly signed by the hushand and wile respectvely on the 250
January, 1961 These documents read as follows -

“Famagusta, 25h Janoay, 1963
The Manager,
The Chartered Banh.,
Famagusta

Deay  Sir.

OVFRDRAKFT ACCOUNT No IR

With aclerence to the above mentioned Overdialt A/C No
118 on which you have gianted 1o me a himut of L 300 by
virtue ol contract dated 12¢h December, 1961, 1 shall be
obliged af you will kindly allow me at your disciction tempo-
ranty to draw upon my sand  account until  the 3lst July
1963, UP TO a maxmium ol £20,000 (Sav - Twenly
thousand pounds) that s to say  an excess of £15.000 over
and above the ongmal agreed hinnt of £5.000

I undertahe (0 1cpay you any debit balance outstanding
on the samd account upon your first demand

Yours faithiuily,
(Sgd) N. Nicoludes
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1 the undersigned who jointly and  severally guaraniced
the obligations of Mr. Nlinos Nicolaides, Famagusta.
under contract dated 12th  December, 1961, UP TOC a
maximum of £5,000.—hereby personally jointly and severally
extend my guarantec UP TO a4 maximum of £20,000 (Say :
Twenty  thousand  pounds} 1o cover temporary excess
"drawings which you agreed at your -discretion temporarily
to aliow ~him in accordance with his above mentioned
request.

t further agree to repay you upon your first demand any
balunce outstanding on (he said account UP TO a maximum
ol £20,000. :

(Sapd) famthi Nt Nicolaides, ™

The responsible bank’s Munager did not  inverview  or
meel the appellant-wife in connection with the  guarantees
that she signed. Both supplementary agrecments were drawn
up and typed by the respondent Bank ; apparently these
agreements were  signed later, not in the presence of any
bank's representative. Another relevamt fact which  emerged
from the evidence 18 that the statement of accounts on the
said overdralt account No. 118 was sent twice yearly only
lo the principal debtor. the husband, and not o the
'gglalr11|1li)|', that being the bank's practice.

On the 4th  August, 1964, the debit  batance of the said
account No. 118 was £29.973. A dema'd for payment made
on Lhat day having proved ol no avail. the Bank instituted
the proceedings in the Ehstrict Court of Famagusta which
resulted  in the judgment appealed from by the wife,
defendant No. 2, ithe guarantor.

It was argued on behalf ol the " appellant that the said
supplementary guarantees sucd on arc void ab initio, inter
afia, because  of misrepresentation and  non-disclosure  of
a malerial fact, that is, the fact that on the dates ol the
execution of the guarantees the debtor-husband was already
indebted over and above the full amount guaranteed.

Sections 100 and 101 of the Contract Law, Cap. 149
provide :

“100. Any guarantee which has been obtained by means
of misrepresentation made- by the creditor, or with
his knowledge and assent, concerning a material part
of the transaction, is invalid .
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ML Any guaranice wliich the creditor has obtamed by
means of keeping wlence as to matenal circumstance
s anvahd,

On the other hand, scction 18 of  the stanwe vz the
Contract Law, Cap. 149 provides

18 Misrepiesentation includes—

") (b} any breach of duty which, withowt an
mient  te decerve,  gamns  an  advantage Lo the person
committing at, or any wie ckuming  under him by ms-
feading another to lus picudice or o the prejudice of any
onc Jamung under i

Section 2 of the said statute Cap 149 provides

C2(0) Has Law shall be mterpreted o accordance with
the punaples of Jesal torpretabion obtmng an Fagland
and  expressions used om0 shall be  presumed so lar as
15 consestent with then comtext. and eaxcept as may be other-
wise  expresshy provided  to be wsed  with the  meamng
attaching to them o Foagheh law and shall be construed
accordance  therewtih

The Supreme Cowt an llowing the appeal

Held, (1} the apphcaon of section 100 aind M1 of the
Contract Jaw, Cap 149 (wpray o erther of  them o Lhe
facts of the wise resobves the guestion 1n assue

(2) 1t 1~ obwvious hiom the judgment appealed from that
the leaned  tnal Judges v holding that  theie was no
concuaiment within the micaning of secuion 01 Gaipra) took
only mto geconnt the tact that the overdralt sard account No 118
of the principal debtor was dlready overdrawn when the sad
supplementary agrecmients of guanantee were signed by the
appellant-guarantor - and aothing else Had the case of the
appellant tested on this pomt alone, the toal Count nught have
been gustbied in aol disnissing the action on thas ground on
the authorny of J Hanelton v J Watsen, 8 F R 1339

(%) However, cerhun vital ponis were apparently 2ft out
of  conaderation One s he  accounts under the original
contract ol puanuifee as woll as under the  sapplementary
letteas ol guarantee were hept i one and the same overdraft
account Noo FIE Drawings beyond the guaraniee hmit were
dlso debued to this account AR these docnments of
guarantee were prepated by the 1espondent bank  Another
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important point was the way the supplementary letiers of
guarantee were drafted. Both  supplementary  apuaraniees
provided for future temporary excess drawings over and
above the original guarantee of £5,000 for periods of 5-6
months each respectively. These kind of advances are nor-
mally made for business transaclions expected to be termi-
nated within the periods stated. Such short term credits
are usuvally open to merchants—as the. husband, principal
debtor in this case—who export agricultural products or
import manufactured goods to this country. Merchants
_securing such credits are expected to pay off their debts within
a rcasonable time afler such business transactions are over.

(4) From the wording of both:supplementary letters of
guar_unlee'(.}-upm) it is clear that tempotary excess advances
were to be made afler the signing of the said letters, in other
words, future credit advances were  contemplated.

(5) () Therefore, the saul supplementary agrecments for

extension ol credit were framed in such a way as to mislead

the appellant-guarantor on  the fact that  her husband, the
principal debtor, was, al the time of  the signing of  the
atoresird  letters o guaraniee,  already indebted  to the
respondent-bank in a considerable  amount  ¢xceeding the
future  credit limit sought to  be granted by the letters in
guestion, . '

(b) This amounts, in our opinion, &y a misreprescnlation
within the meaning ol scction 18 (b) of the Conract Law,
Cap. 149 (supra) and we take it o be the duty of the creditor
not o mislead any  prospective guaranter on a malerial
circumstance. The very fact  that the husband-debior  was
indehted in the sum of £38.000 at the time the sccond
guarantee was obtuined from the appellant-wile (supra) was
indeed o malerial circumstance for the guarantor,

() There is no evidence  whatsoever  that the appellant
wile knew of  the fact that  her  hushand was  so heavily
indebted as aforesaid at the time of the exceution of the said
guarantees and the  Court cannot  act by  guessing on the
malter,

{d) On the other hand to 1he question--as sugpested by
Vaughan Williams, L.J). in Holleway's case (infra). namely
“Would the surety have cntered into  this  contract of
surctyship if the non-disclosed fact had been disclosed 10
him ™, we answer in the negative,
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{t) 1L lollows that the appellantis entitled to a relief either
under  section 100 or  seciion 101 or both ot the Contract
Law, Cap. 149 (supra) in this way !

We have lound that the way the goarantees under consi-
deration were [ramed amounted w0 misrepresentation  and.
without it, an the balince of probabilities, the appellant-
wile would not have cntered into such guarantee and that
the misrepresentation concerns undoubtedly material part of
the transaction in question.  Therefore the guarantecs in
question are invalid under section 100 (supra). On the other
hand, this creditor (the respondent-Bank by the form of
guarantee as  drafted. having misled the  guarantor in a
material  circumstance, it was  his duty 1o disclose  the
excessive debit  halances standing in the said  overdrafi
credit account No. 18 of the husbund, the principal debior.
Having  failed to do so. the  guarantee is  equally  invalid
under section HH of the Contract Law, Cap. 139 (sipra).

(7) ‘The Tact that the gonarantor in this case is the wife of
the principal debtor does noi detract anything from the duty of
a creditor not o mustead the  guarantor on any material
circiemstance touching the solveney or financial standing ol
her husband..the  debtor. On the contrary  owing to the
liduciary  relations existing between a hushand  and wife 1t
hehoves o creditor or banker to be more strict and careful
when aceepting as cuarintor a wife fof the husband’s  dehr

Appeal  allowed. No _order as to
costy here  and  helow,

Cases referred to :

o HNeamilion v. J. Watson, 8 E R, 1334;

Chaplin and Co. Lid v Bravmnail |1908] 1 K. B, 233, wr p. 237
per Vauelim Williaas, )

Pifeok v, Bishop. 27 LR, 433 ;

Fovward Railtonn v, Fhomas Gadd and Robert Leonard  and
Anather. & LR, 903

Fondon General Omnibus Company  Lid v Hollowar, [1912]
KW M2

Lee and Another v, Jones (1804) 144 E R, 194 ;
Jean Yackenzie v Roval Bank of Carnado [1934]) ALC. 468,
P.C;
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Appeal.

Appeal against the judgment of the District Court of Fama-
gusta (Evangelides P.D.C. & Kourris D.J.) dated the 3ist
July, 1964 (Action No. 1681/64) whereby the defendant was
adjudged 1o pay as guarantor to her husband, the principal
debtor, the sum of £15,000.

S. Paviides with Chr. P. Mitsides and A. Antoniades, tor
the appellant.

M. Montanios, tor the respondent.

Cur. adv. vult.

The facts sufficiently appear in the judgment of the Court
delivered by :

Zrkia, Poo This is an appeal from the judgment of the
District Court of Famagusta whereby the defendant (appel-
lant) was adjudged to pay as puarantor to her husband, the
principal judgment debtor, the sum of £15.000 with interest
thereon at 8%, per annum from the 6th October, 1964, 10 the
date of pavment The Tacts of the case could be summarized
as  follows:

The husbund, the judgment principat debtor (defendant
No. L in the action), is a merchant cngaged in buying, among
other things, agricultural produce such as potatocs, currots.
and exporting them. On the 12th December, 1961, he signed
# contract with the respondent bank with a view to opening
a credit current account (more cominonly known as over-
draft account) up to the amount of £5,000. The credit would
have remained open up to the 12th  December, 1963. The
appellant signed the same day the said contract as guarantor.
The terms and conditions embodied in the contract and the
guarantce given by the wife appear in the document exhibited
as exhibit No. | which we guotc hereunder :

"CONTRACT OF AGREEMENT No. 118

The undersigned, THE CHARTERED BANK, of the
one parl, hereinafter called “"THE BANK™ and Ntinos
A. Nicolaides, P.O. Box No.143, Famagusia, of the other
part, hercinafter called “THE DEBTOR”, which will
have in appropriate cases also a plural meaning, . have
agreed as follows :
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he Bank opens 1or weount o the Debtor o Giredn
mocurtent account,  up fo the amount of  HIVE TTHOLE-
SAND POUNDS ONIY (Pounds Sterhng £5,000)

s Curicat Account shall he debrted, at the end of
June and at the end of December, of each and every year

O Wath iterest at the rate of 89 per cent, per annum,
{as from the dgy,*of p.yment for  withdrawals, and as
from lhe followmg working day for deposits or lodge-
ments) I caleulatimg the Intaiest, the pumba of davs
of Cawh month shall be taken as the case mav be (Lalen-
dar months), but th: tianaal year shall be computed
al the U oned Divisenr of 3060 davs

b} With comnir sen o8 the e of - porocent halt
veatly caloabncd upoa the moamum et Balanee which
the Careentl account will show dunmye the ndevant hall
searly pened

Phe Bank has the neht (o ahier the rate of Interest, at
amy e by smaphy mformung o weekmge the debtor fo
that dllheat

Pl Cradtt wilt ramiam open wup o ain® mauding
the 1700 Dacawbar, 1965, o until such Lia dde i
dates ovomay hoe o mally agread vpon boisaan e
pariie o oo and ondorsed on the raevorse he col oy the
torm o o rcocwal of s agreement, but dhe Bk has
oeht ty o g v e and prier s deroome-
yohien e present o Cac e by osimply mle o pung the
DEREOR o thae JHoor wwhon vy sum due will bocome
1 oahle gt enoc

e Baot sl adwa < B cmtled o debie e prosent
Canout Accoant wit oty o ovod and pocibl by
e Prehior o shodnae oo due by b as THBTOR, o
O AYRAM O, o ENTAIRSER ol a [l of | achonee
G teh E G Daonne e s et honomed al analunaly,
ad b cowith oy ol mean' owed and oa abl by
BoeAd BEGR 1o the b and aconmy rone any o

wi s el

A owonp s e saed Crednr s dhosed for oony sl e
wioat o e the Account <l therenpon be o sepled and
the D BITGR must e Jorthwitly my siopn Jdoe o
the Aok phes mcees med all other charges o e Bank,
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otherwise the interest shall be calculated at the rate of
nine per cent (99%) per annum, as from that day and the
Bank shall have the right to demand through legal pro-
cecdimgs the payment ol the Debt, plus fegat and any
other cxpenses whalsoever, up Lo Tull and Tial sty
ment.

Any notice ~shall be consmdered as having been fon-

mally served on the Debtor, af 1t s sent to hus Jast Kiown

address by prepaid post or 1o the address mentioned
mn  this agreement.

The Debtor agrees to all the terms and  condiions
of this Agrcement.

MADE IN FFamagusta the 12th day of December,
1961.

The Debtor
{Sgd) N. Nicolaides

Wheiens the Credit has been opened at my  request,
I personaily jointly and scverally guarantee the 1ulfil-
ment of all the terms and conditions by the said Deblor
Mr. Nunos A, Nicolindes, Famagusta, up to final seftle-
ment, the Bank being  entitled to grant  extensiens 1o
the Debtor without any previous advice to me and 1o
accept also payments on account, and | undertahe 10
pay forthwith any sum due as soon as the said Crednt
shall be closed for any cause whatsocver withoutl any
legal action or any objection on our part.

In the cvent of the said Current account exceeding
the above mentioned limit during the duration of this
Credit, our obligation, as  Guarantors shall continue
being valid and in force but for an amount not exceeding
the limit of the Credit that is 1o say £5,000, plus interest,
andfor Commissions andfor charges and irrespecine
of whether such Interest and Commission are as origi-
nally agreed upon or have been amended as provided
for in the present Agreement.

I morcover agrec that my Guarantee shall be a con-
tinuing Guarantee, and with a view of giving full eflect
to our Guarantee, | by the present declare, that 1 waive
any privileges or rights which 1 may have as Guaranior
and | authorise you 1o take il necessary legal steps agaist
me just as if I were your own original DEBTOR.
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I fuither agree that this my guarantee 15 not to be
1evoked by any change in the constitution of the firm
unless you receive from me a wrntten advice of

the termination of my guarantee after any such change

(Sgd) fanthi N Nicolurdon
Guarantor

Wilness

Ihe account opencd was enteted i the books of the Bank
as Overdiaft Noo H8 iy account started to operate on the
4h dav of January, 1962 The account was fluctuatimg and
on the 6th June, 1962, showed a credit balance of  €38,000
It dropped, however, m July and Auvgust of the same year
and by the end of August there was a bebnt balance of £17,563
There bung no substantial payments  to the sad account
the respondent bank ashed for  supplementary sceunty from
the debtor The Bank diatied a leitar 1o be wigned by the prin-
cipal debtor and o Forme ol guarantee w be signed by the pua-
rantor, the appcdlant, both of which weie signed, respecinels
on the 3Ist Aupust, 1962 They 1cad as tollows

Chamiagusty, 3160 August, 192

he Muanager,
Phe Chattered  Bant
Famagustya

ear s,

OVERDRATL ACCOUNT No 18

With icference 10 the above Overdraft Account No
& on windy you have granted 10 me o himit of  £5,000
by vittue of contract dited 12th Decumber, 1961, 1 shall
be obliged il vou will kiadly aifow me at your discietion
temporanily e draw upon my sad account unted the 3ia
January, 1963 UP 1O A maxmum ol £18 000 (Say
Lightean thousand pounds) that s 1o say an exeess of
F13,000 over and above the oremal aereed [himee ol £5 000

I undertake 1o repay you any debst balance oulsian-
ding on the ~wd account upon your Tust dewrind

Yowms {fanhlully,
Sed) N NVuodudes

nh
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I the undersigned who jomtly and severally  puaran-
tced the obligations of Mr. Ntinos A. Nicolaides Fama-
gusta, under contract dated 12th December, 1961, UP
TO A maximum of £5000 herchy personally jointly
and severally extend my puarantee UP TO A maximum
of E£18.000 (Suy : Eighteen thousand pounds) to cover
temporary cacess drawings which you agreed at your
discretion to allow Mr. Ntinos A. Nicolaides, Fama-
gusta, in accordance with his above mentioned request.

I further agree to repay you upon your First demand
any debit bakinee outstunding on the said account UP
TO A maximum of £18,000

(Sed) Tanthi N. Nicoldides.”

After the date of exceution of the last described supplemen-
tary sccurity in Scptember, 1962, the debtor made two de-
posits amounting 1o £6,500 with which his Account No. 118
was credited. Thereafter, however, his debit balance went up gra-
dually until the 25th Januvary, 1963, when it reached the figure
of £37,496. On that day further sccurity was demanded by
the respondent-bank and as a resull again a letter of request
- to extend credit 1o the figure of £20,000 plus a form of gua-
rantec were prepared by the respondent-bank, both of which
were duly signed by the husband and wife respectively. This
was produced as cxhibit No. 3, which reads as follows :

<<

Famagusta, 25th January, 1963.
The Manager,

The Chartered Bank, '
Famagusta.

Dear sir,

OVERDRAFT ACCOUNT No. 118

With reference to the above mentioned Overdraft AJ/C
No. 118 on which you have granted to me a limit of
£5,000 by virtue of contract dated 12th December, 1961,
[ shall be obliged if you will kindly allow me at your dis-
cretion temporarily to draw. upon my said account until
the 31st July, 1963, UP TO a maximum of £20,000 (Say:
Twenty thousand pounds) that is to say an excess of
£15,000 over and above the original agreed limit of 5,000

t undertake to repay you any debit balance outstanding
on the said account upon your first demand.

Yours faithfully,
(Sgd) N. Nicolaides.
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I the undersigned who jointly and  severally guaran-
teed the obligations of Mr. Ntinos Nicolaides, Fama-
gusta, wnder contract dated 12th December, 1961, UP
TO a maximum of  £5,000 hereby personatly jointly
and severally extend my guarantee UP TO a maximum
of  £20,000 (Say : Twenty thousand pounds to cover
temporary cxcess drawings which you agreed at. your
discretion temporarily to allow him in accordunce with
his above mentioned  request.

I (urther agree to repay you upon your (irst demand any
balince outstanding o the said account UP TO a4 ma-
ximum ol £20,000.

(Spd) funthi Ni. Nicolaides.”

On the 3lst July, 1963, the debit balance reached the figure
of £61,744 ; by the 31.12.1953 it dropped 1o £28,808. From
the evidenee of the manager of the bank it appears that the
reduction in the debit balance was brought about by transferring
on 21.9.196% from the cosh guarantee of the debior held by
the bank o the overdraft account No. 118 the sum of £10,086,
and also by crediting this account with the sum of £25,000
which amount was raiged by a mortgage made by the debtor
i favour of the respondent bank  effected on the  10th
Octoher, 1963,

On the Al August, 1964, the debit balange Account No. 118
was £29973. On that day the following letter was sent o the
debtor awd a copy ol it to the guarantor {exhibit 4) :

il August, 1964,
Mi. Niinos Apsenion Nicolaides,
T, Otymbus Surect,
Famagusta.
Dear  Sir,
YOUR OVERDRATT ACCOUNT No. 118

We wish 0 remind you that both your contract and
last annex in connection with the above  QOverdrail
account, cxpired on 12121963 and 31.7.1963 respuecti-
vely and shall be glad il you will kindly see for repay-
ment of the balance Jue to us te. £29,972.679 mils plus
interest al 8%, as from 25.6.1964 without any delay.

Yaours taithfulty,
for THE CHARTERKD BANK.

Accountant Manager

(T



Copy to  guarantor : ) 1965

) ) ) Pec.

Mrs. Lanthi Nt Nicolaides, 1966

11, Kartessiou Street, Fcb. 4
Famagusta.” FRSTITREW
On the 3rd Ottober, 1964, the debtor and the guarantor NICOLAIDES

. . . v,
were informed of the degal proceedings to be taken againsi

. . CHARTERED BANK
them (exhibit 5) :

0 FaMaGisis

“ Famagosta, 3rd October, 1964 Zekia. P.

Mr. Niinos Arseniou Nicolaides,
P. 0. Box 143,
Famagusta.
Pear Sir,
YOUR OVERDRAFT ACCOUNT No. 118

With reference to our detter of the 4h Aungust ast,
we regret that i view of your failure to make repayment
arrangements  in o respeet of  your above  Overdraft
decount we have wo option but (o place the nustter in
the hunds of our lawyers,

Yours Faithfully,
for THLE CHARTERED BANK

(Sed)....... e e
Accountant Manager

Copy to Guarantor :
Mrs. fanthi Nt. Nicolaides,

1, Kartessiou Street,
Famagusta. ™

The trial Court found as a fact that on the 25th January,
1963, the bank held on behalf of the principal debtor bills of
exchange of the fuce value of £12,428 and that in April, 1963,
the bills lodged with the buank were of the face value of
£21,673. These bills were held as collateral security under
an agrcement  between the creditor-bank  and the debtor
which reads as follows (exhibit 6} : W

" Name of Cliecat: Mr. Ntinos Ars. Nicolaides, Famagusta.

TO THE CHARTERED BANK,
Famagusia.

In consideration of your allowing mefus facilitics in
Current Account, ‘or Overdraft Account from time to
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tume and or mrhine wdvances o lacshies 100 mefus i
any manner whatever, 1fWe hereby acknowledge and
confirm that you have a vahd and irrevocable fien on
all clean and documentary bills which 1/We have entru-
sted ot may hereafter contrust 1o you [or collecnion  1fWe
irevocably authorise you upon collectton ol any such
belis to utilise the proceeds at your enure discretion to-
wards the payment o1 part payment of any sums now
owtng o which may hercaflter be owing o vou by mefus
ot 1o hold such picceeds as sceunts Tor any other ha-
bilhities direct o1 contmgent FWe may have at anv time
towards vour Bank

(Sed) Nunos Lesemon Nicolaidos

bate 1711963

AL e aequest o the dobtor the sard bills on the 21st
November, 1963, were sctwmped unpad 1o Tume B appears
that the ropondent bank did not proceed to collect these
hdls a1 the rcquest oF the dobton and therefore it cannot be
said they wene rained 1o the debtor because they were un-
voltcetihle

Ehe appodlant wife on ke other hond, 1o a0 himned extent
bocarae mvolved mothe bu niss of the husband She was con-
stitieed s hes adorney by 0 powar of attoraey dated 3rd
March 1902 0 Iy votue ol tlas document she wsigned  some
che pues on behall ol her hesband the natne ol which was
ot disdlosed She also neeotated certam shippige docunients
ichating o potatocs slapped dTor Fondon These wae docu-
wentary bills eprcsenting 1 ol amount of  £13,541 which
il wore discounted by the respondent bank 3140 15 also m
ovidonce that e Augnst, 1967, the husband and wile Tormed
aoprvate limuted compamy uader the stvle Niinos Arscnion
IWNicolndes Tid o cach subsahed one pound for ose shir
Pader o bamwury, 1963, they, togather with two othors foi-
med the " Proncs Lane Tid 7 o which the hushand had
26 shate~  and the  appddlant-wite 1,500 shaies Nothing
appeats on the record as to the business activiiies ol these
WO CORPLLITICS

Anctho rdaant dect win b emaged brom the cadonee
oi the bank managar s deat the statement of accounts on the
Overdeadt Account No o 1,8 was sent twice yeatly onds 1o the
pimcipal debtor, the hasbard  and not 1o the guuanton, this
bemg (he bank™s prachice

)]
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The responsible bank’s manager did not interview  or meet
the appellant in  connection with the puarantees that she
signed. Both supplementary agreements were drawn up and
typed at the respondent-bank ; apparently, these agree-
ments were signed later, not in the presence of any bank’s
represcntative.

On the fucts as summarized above it was submitted on be-
half ol the appellant that the supplementary guarantees are
void «ab initio because of ¢

A Misiepresentation and  non-disclosure of a muaterial cir-
cumstance, that is,-the fact that on the dates of the exccution
of the guarantees the debtor was already indebted over and
above the full amount guaranteed.

B. There was no consideration to support cither ol the
supplementary guarantees. - :

C. In any case the guarantor was discharged because the
creditor bank has parted with coflateral securities deposited
with the said bank by the debtor without the consent of the
guarantor.

Let us deal first with ground A of the appeal. Sections
100 and 101 of the Contract Law Cap. 149 are material for
the determination of ground A. Scctions 100 and 101 read as
follows : ‘

100. * Any guz}runleé which has bcen obtained by means of
misrepresentation made by the creditor, or with his
knowledge and asscnt, concerning a material part of
the transaction, is invalid . '

101. * Any guaranlcé which the creditor has obtained by
means of keeping silence as to material circumstance

_is invalid ™.

The application of these sections or either of them to the
facts of the case resolves the answers to be given, to the first
submission. Section 2 (1) of the Contract Law enacts that
the said Law should be interprcted in accordance with the
principles of legal interpretation obtaining in England unless
of course it is otherwisc expressly provided.

The trial Court has taken the following view of the law
and its application to the facts of the case on ground A :

“ We do not agree with this submission. OQOur section
is identical with scction 143 of the Indian Contract Law
and the comments of the authors of the books ‘Indian
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Contract and Specific Reliet” Acts, etc,” by Pollock and
Mulla, 6th Edition, pp 502-505, do not support the sub-
mission of Mr Pavlides In-their view kceping silence
means antentional concealment as  distinguished from
mere non-disclosure In this case there is nothing in
the evidence that there was a wilful concealment Tt g
true that there 15 no evidence that the bank disclosed to
defendant 2 the fact thas the account of defendant 1 was
dalready overdrawn, but on the other hand, there 15 no-
thing in the evidence 1o show that the non-disclosure
wias made on purpose so as to mislead defendant 2 and
no evidence whatsoever thalt the guarantee was obtarned
because of such non-disclosure  And  we mught also
cate from p 503 sccond paragraph, where it s stated -

‘But 10 s not every disclosure that a surety can requne
Where acustonmer’s credit with his bankers s guaranteed
the fact that a new credit 15 to be applied to paying off
an existing debt of the customer 1o the Bank, 1s not
such as need be disclosed  For this 1s nothing out of
ordiary course of business but rathar o be expected”

We fimd that theie was no wilful  concealment  and,
therefore, 1n our view, tus argument fails ™’

It v vbvous fiom what we have quolted that the leaned
Judges, i conswdenng  whather there was a concealment
withim the mcamng ol sectoa 101 of the Contiact Law they
took only mto account the lact that the Overdiaft Accoumt
No 118 of the puncipal debior was already overdrawn when
the supplementary agicoments of guarantee were signed by
the appellant-guarantor and nothing clse Had the case of
the appellant rested on thes point alone the trial ¢ ourt might
have been jusulied ane dismesing the action on this ground
because e domg soat nught very well rely on J Hamilion
Folanon (Foghsh Reporgs) volume 8, 1339 Cerlain vnal
pomils  were apparently  however left out of  consuderation
One s that the accounts unger the orgmal contiact of gua-
ranlee a4 well as under the supplementary letters of gumantee
weie hept o one and the sime overdraft account No 118,
Drawings eyond the guarantee linmt were also debied o
this account  All these documents of guarantee were pre-
pared by th  respondent-bank and signed by the debion und
the guaranion.

Another important point was the way the supplementary letters
of guarantee were drafted  Both supplementary guarantees
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provided for future temporary excess drawings over and above
the original guarantee of £5,000 for periods of 5-6 months
each respectively. These kind of advances are normally
made for business transactions expecled to be terminated
within the periods stated. Such short term credits are usually
open to merchants- who export agricultural products or
import manufactured goods to this country. Merchants
securing such credits are expected to pay off their debts within
a reasonable timc after such business transactions are over.
From the wording of both supplementary letters of guarantee
it is clear that temporary excess advances were to be made
after the signing of the-letters, in other words, future credit
advances were contemplated.

The letters of the debtor requesting the respondent-bank
for temporary excess advances appearing in both supplemen-
tary agreements of guarantee—both of which, as already men-
tioned, were drafted by thc respondent-bank—may easily
lead one to assume that the debtor’s overdraft account No.
118 reached the limit of £5,000 only, at the time the letters
of request were written by the debtor and that he wanted over
and above this figure further tcmporary credit facilities of
£13,000 by the first and £15,000 by the second letter of re-
quest. Both letters were addressed to the respondent-bank
seeking increases of credit limits, prepared as described above
and headed * Overdraft Account No. 1187 The letters re-
ferred to the original agreement of opening credit to the
husband with a limit of £5,000 account as Overdraft Account
No. 118 and request was madc to increase the credit limit
in the said overdraft 'account from £5,000 to £18,000 by
the husband’s first letter and from £5,000 to £20,000 by his
second letter for the purpose of future temporary excess
drawings. After the figures £18,000 and £20,000 it is stated
clearly on both letters that an excess credit of £13,000 and
of £15,000 respectively over and above the originally agreed
limit of £5,000 was being applied for.

Having read carefully these supplementary letters of gua-
rantec we are of the opinion that the ordinary import to be
attributed to them is that thc debtor having made use of his
originat credit limit of £5,000 or this amount not being su-
fficient for him to transact some future business of temporary
character he contemplated, he applied for futher future
advances specified therein. This amounts to misrepresenta-
tion in view of the fact that at the date of the signing of the

13

1965
Dec. 21
1966
Feb. 4
TaNTHY AL
NICOLAIDFS
V.
CHARTERED Bank
UF FAMAGUSTA

Zekia, P



L HIAR TERI D Bask

W™

1965
Dec 21
1966
Fcb 4

lanim A
Nicot At s
1

boanaca vga

Lok, P

first supplementary  agrecment the debtoir  was alrcady -
debted i the sum of £17,000 and atthe date of the wigning of
the second supplementiny letter for credit he was indebted
i the sum of 38,000 Unless the guatantor who subscribed
these letters of request as guarantor can be said that she knew
of the mdebtedness of the puncipal debtor to the extent in-
dicated, at the time she signed the letters as guaranton, she
was bound 1o be nusled as to the actual stae of affairs and
#s 1o the financal position ol her husband The amount in-
volved being almost twice as g compared with the credit
hmie granted on the last ;eeastion it was no doubt a very
maleral cncumstance for the guaranior to be mformed ol .

The penodical statements of adéecount were only sent 1o
the debtorn, the husband o true she acted as his attorney
on ceriam ocecasions when he was abioad She signed cheques
and shipping documents on lus behalf. From this we cannot
infer that she was aware of her hushand s debit bualances with
the bank at the matenal dates By the formation of the two
companies mentioned carlice in the judgment we do not know
whether any kind of busmess was transacted o that f bu-
sness was transacied ot all had any connection with the over-
drall account No 118 kept with the  respondeni-hank 1t s
also true, on the other "hand, that the appellant did not give
cvidencee before the tradl Couit The Court, however, has to
determme the issues 1aised on the evidence wvadable and,
bemng o aivel case, may act on the preponderance of evidence
and on balanee of probabilinies

The fact that the guarantor i the wite of the primcipal
debtor does not detract anything from the duty of a creditor
not 1o mislead the guatantor on any matenal crcumstance
touchmg the solvency o Ninancial standing of her hushand,
the deblor On Lhe contrary owmg (o the Tiduciary relations
eanting between a husband and wile 1t behoves o creditor
of bankei to be more st and cateful when accepting as
gudarantor a wife for a husband’s debt In pactice  indepen-
dent advice 1o a wife who mmtends 10 become a guwrantor o
her husl ind, as a matter of precastion, s usually given Many
wives onght readily signany document presented to them
by then 1usbands withouwt much enquinng into sts nature
and scope and alo bhewise they nmght act under the undue
influence o then husbands

It mught not be altogether out of place 1f we reler here to
Chapdin & Co Ltd . Brewmnad [1908] 1 K B 233 The facts

WU
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“The plaintilts, having agreed 1o supply goods to the 1965
defendant’s husband on credit i€ his wife would guadran- ch;‘ésl
tee payment by him of their price, sent (o the husband Feb. 4
a form of guarantec, in order that he might obtain his —
wife's sipnature 1o it, lcaving the matter entirely to him.

; . . o . NICOLAIDFS
The husband obtained his wile’s signature to the guaran- v
tee, without sufficiently explaining to her the nature of  Cuarterep Bank
the document, which she did not understand when she  or Famacusra
signed it. Gouds having been supplied by the plaintiffs -
10 the defendants husband, the price of which was not
paid, the plaintiffs sued the defendant on the guarantee :

TanTHI A,

Zekia, P.

“Held, that the action was not maintainable ™.

Al page 237 Vauphan Williams, L.J., delivering the judg-
ment of the Court ol Appeal stated :

“In my judgment this appcal should be  dismissed.
Those, who, as representing the plaintiffs, prepared and
sent to the defendants  husband the document sued
upon, in order that he might procure his wife's signa-
ture to it, so that the plaintiffs might have security in
respect of the business transactions into which they were
about to enter with him, were, when they did so, clearly
cognizani of the fact that the influence of a husband was
being employed to obtain the signature of his wife to
that document. That being so, 1 am sorry for the plain-
tiffs that they turn out not lo be in a position to prove
thatl any .proper explanation of the instrument which she
wis about to sign was given to the defendant before she
signed .

On the contrary, Ridley J. has come to the conclusion
that in fact no sufficient explanation of it was given 1o
her, and that she did not understand it. It is unfortunate
that the plaintiffs did not take care to see that the defen-
dant had independent advice in the matter. But the result
is that tlic plaintiffs, who, through their agents, were
undoubicdly aware that the cxecution of this guarantec
was 1o bé procured through the guarantor’s husband
who was living with his wife at the time, and would pre-
sumably have the influcnce of a husband over her, fail
1o show that the document was properly explained to her ™.

Let us now turn to the legal aspect of the case in the light
of the facts and inferences as indicated above.
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1965 In the case of Pidcock v. Bishop (27 E.R.) at p. 433 it w
n‘“;‘,’;l emphasized that the guarantor “ should know ” so mu
Feb 5 as will tell im what is the transaction for which he is maki
himsell answerable and he will be discharged if there is eith
active misrepresentation of the matter by the creditor or

fence amounting in the circumstances 1o misrepresentatic

TaNtiin AL
MNicor AEs
¥,
CHARITRED BAank

oF PAMAGUSTA In J. Heamilton v. J. Watson (supra) it was held that

Zckio, I “ An obligation to a banker by a third party to be
sponsible for a cash credit to be given to one of the ba
ker's customers, is not avoided by the fact, that, imm
diately after the exccution of the obligation, the cash crec
is employed to pay o1 an old debt due to the banker ”

Lord Campbell in his judgment in the above case indic
ted the criterion to be applied when a banker is to disclo
material circumstance to a prospective guarantor in the f
lowing words :

“The criterion whether the disclosure ought 1o
made  voluntarily, namely, whether there is anythi
that might  not naturally be  cexpected to take pia
between the partics who are concerned in the transacti
that is, whether there be a contract between the debt
and the ercditor, to the effect that his position shall |
different from that which  the surety might natural
expect ; and, if so, the surety is to see whether that
disclosed to him. But il there be nothing which mig
not naturally take place between these partics, then,
the surcty would guard against particular perils, he mu
put the question, and he must gain  the informati
which he requires ™

In the casc of Edward Railton Thomas Gadd ond Rube
Leonard and  Anotfier,  English Keports, Volume 8, p. 99
The House of Lords made lhe following statement of law

“Mere non-communication of circumstances  affectis
the sttuation of the parties, material for the surety

be acguainted with, and within the knowledge of
person obtaining a surety bond, is undue concealmer
though not wilful or intentional, or with a view to al
advantage to himself .

In the case of London General Ompibns Compame Lt
v. Holloway [1912]2 K B., 72 although the subject matler
the appeal was a fidelity guarantee yet distinction betwe

T0



suretyship for the fidelity of a servant and a guarantee in res-
pect of banking account was widely discussed. Vaughan
Williams, L.J., with reference to the facts to be disclosed to
a guarantor states:

“1 do not think that the importance of the non-disclo-
sed fact in regard to the dutics the subject of the surety-
ship is necessarily a mere question of law ; it may be

a question of fact to be decided by a jury or Judge sitting-

alone. The question for Judge or jury to put to himself
or thcmsclves seems 10 be :

Would the surety have entered into this contract of

suretvshiip if the non-disclosed fact had been disclosed
to him? .

The same Judge, after quoting Lord Campbell and the
criterion he suggested in Hamilton’s case, continues :

“ But | take it this is only an example of the general pro-
position that a creditor must reveal to the surety every
fact which under the circumstances the surety would
expect not to exist, for the omission to mention that
such a fact does exist is an implied representation that
it does not. Such a concealment is frequently described
as ‘undue concealment” ",

Further down in his judgment he quoted Lord Cottenham

in Railton v. Mathews (supra) staling :

“In my opinion therc may be a case of improper con-
cealment or non-communication of facts which ought
to be communicated, which would affect the situation
of the parties, even if it was not wilful and intentional,
and with a view to the advantage the parties were to re-
ceive

Kennedy, L.}, in his judgment referred also to Hamilton's
case and made the following remarksv‘

“The House of Lords (the Lord Chancellor Lord
Brougham and Lord Campbell) held that, neither fraud
nor misrepresentation being even alleged, the mere non-
disclosure to the surety of these dealings constituted no
ground of defence to the action brought by the banker
against the surety. The difference between this last cited
case and the case of Railton v. Mathews is, 1 think, rea-
sonably clear .

11
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A turther down m s judpment Lord Justice Kennedy con-

Df:‘%u finues
Fel: 4 “On the other hand, i the case of the  suretyship or
I A puarantee of a fmanaal account, the previous pecunmary
NG AIDES dedahimgs between the aeditor and the person whose fu-
i twie habihty the suiely 15 mvited 10 secuic constitute
ChARIEID BANK only extimsic cncuamstanees They may be maternial cn-
o1 bamnatsia cumstances suchi as mught affeet  (he judement of the
Zeka P person who s asked to be surcty Bul, m the language

of Sir Fredenh Pollock (Pomciples of Contract, 8th 1 dy-
ton p o 508), ‘the ciaditor s not bound to volunicer -
formation as 1o the senzal credit of the debtor o1 any-
thing clse wiinsh v nor vart of the transaction tiself io
windh the siwetvstup rclares and on this point thaae s
no dillerenee between law and equity” ™

Fhe pomat an the present case, however, v a0 the gencial
credit ol the debtor but what s embodied i e eatal of
the document formmg the guatantee, an mtomsic matter (o
be considered

In Lee and Another v Jones (1864) Enghsh Reports 144,
at page 194, the Lacts weie as {ollows

“One " had been employed by the planbits i the sale
of coals for them on commission, for which he at the end
of cach month gave them his acceptances, and by the
tesms ol his aprecment he was 1o hand over o them
within six days all moneys he receved from customers P
hawving fallen i ancer 1o the extent of 1272), 1he plam-
titls required bun o find sceunity to the amount of 3001,
and at s request the defendant consented 10 gumante
1001 The agreement ol guarantee reeited the terms of
dealing between the plamnffs and P 5 but Lhe fact that
P was already imdebted o the plamudfs mn the large sum
above mentioned wat concedled from the swicties moan
acton agamst the delendant upon the agieement, he
pleaded that he was induced to make it by the firaudu-
lent conccalment by the plamufls of a material fact

. was held, by Crompion, J, Channel, B, Bl. chbum, J
and Shee, J, m the Lxehequer Chamber, affirmomg the judg:
ment of the Court below

“that the nop-communication by the plamuffs to  the
defendant of the fact that P. was at the ume mdebted
to them, was evidence for the july in support ol the plea —
Pollock, C B, and Bramwell, B, dissenting ™
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At page 204, Blackburn, J. in his judgmcnl states © 1965

Dec, 21
“1 think that it must in every case depend upon the 1966
nature “of the transaction, whether the fact not disclosed Feb. 4
is such that it is implicdly represented not 1o exist and IANTHI A.
that must generally be & question of fact proper for a NICOLAIDES
jury. Il in this case the amount of the balance already v

due had been small or the period during which the CHARTERED BANK
ofF FAMAGUSTA

accounts were left unsetiled short, there would in my - — .
opinion have been such a mere scintilla of evidence as Zekia. P.
would nol have warranted the jury in finding the ver-

dict of fraud ; and the Judge would have been justified

in withdrawing the question from their consideration.

But, as it is, the amount of the balance already due being,

relatively to the amount of the security so large, and the

period during which no scttlement had taken place being

so considerable, 1 think the Judge could not have with-

drawn the case {rom the consideration of the jury, who

might well come Lo the conclusion that the sending of

the agreement i these terms amounted to an inaccurate
representition. This would not be enough to support

the verdict on the plea of fraud, unless it was further

established that the plaintiffs made the inaccurate re-
presentation, intending to deceive the defendant and

induce him (o enter into contract, in the belief that what

was represented did exist, whilst the plaiatiffs knew it

did not exist. But of that also | think there was sufficient

cvidence ™. .

“The improbability that any one could suppose that
surctics would have entered into such an agreement if
they had known the truth, is so great that the jury might
well think that the plaintiffs knew that the dcfendant
was in ignorance of- it ; and, if the jury so thought, they
might from thal alonc draw the inference that the repre-
scntation, was fraudulently intended to deceive ™.

Crompion, L.J., and Channel, B., in their judgment at page
205 stated -

“ 1t seems to me that the defendant in the present case
would be natwralfy led by the guarantce, and the origi-
aal agreement with Puacker annexed thereto, and  the
reference Lo the agreement with  Mrs. Tinson referred
10 in the guaranice, which is said to be supplemental to
thal agrcement, to suppose that a different state of things
existed from the real state of things known to the plaintifTs.

9
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It was known to the phantitts that Packer, the prinapal,
had not carricd our b orngmal agicement with them,
and that there was o large sum due from lim on s
floating bills By lus aucement with them, the moneys
to he recened by lum Liom the customers Liom time
to time were to be paid over and accounted for within
sia days, and were to be apphed 1o the floating hills
Surely, on perusimg such documents as weie sent, the
proposed suieties would be led 1o suppose that the mo-
neys to be aeccived from ume 1o ume would be appli-
cable in the first instanze 1o the bills o be given fiom
time e tune and not to o Jarge defrert on the old bills I
tuth, noneolthe money o be received would be applicable
o the new transactions 0lb the Targe halance was wiped
olT . and af s ey unhhely that the surety would have
joied m the new gumiaatee, had he been aw.aie of the
esistence of the old dein

I thenk afso thai the new suicties would  naturally
b led o sappose Lromy the diaft suarantee, and from
its hemg stated that their engagement was (o be sepple-
mental and m addiion 10 Mrs. Tinson’s, that her gua-
rantee was practically apphicable to the nsew  dealings
whereas, whether the defendant’s  suretyship was ap-
phcable 1ctrospectively or not, hers would acally be in
effect absorbed by (e large balance

I think, thercfoire, that there was evidenie that the
defendant was led by the sending of the documents m
question to the belicl 1 an untige siate of facts, where
the knowledpe of the tiue state of Tacts would hive pre-
venled himv from jommg 1 the contiact of sietyship

Howas sad mdeed, that the  plunuffs I\cndmg the
documents v this shape may have been without any in-
tentional Niaud on thewr parl, and that they may ncrely
have pot the documents drawn by therr profesaonal advi-
sars imoa proper state, and  forwarded them without
moral fraud This scerms, however, 1o me to be o guestion
which the jury were 1o determine  and it 1s not necessary
for mie (o consider whether in their place 1 should have
found the fraud. We e only to decide whether there
wits evidenee to go to the jury ™

This was o case of laud which might not have a heaning
on the present case but i possesses so shany simidar features
with the instant case that s worth of noting”.
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Jna more reeent case o Jean Machenzie v. Roval Bank
of Canadu |1934] A.C,, p. 468, 1t was held by the Privy
Council tha

“a contract of guarantec, [ike any other contract, i
liable to be avoided i induced {as it was i the present
case) by material misrepresentation, even if made nno-
cently. There was no difficulty about restitutio in inte-
wrim. The fact that ahe bank had  acted upon the
contract did not preclude relief ; nor had (he pluonufr
received under the cootract anything which she was un-
able o restore ™.

This wits stited it an action brought by

a murricd woman against a bank o set aside, on the
ground of the undue intlucnce of her husband and of
_misrepnfscnlulion,.u guarantee {with pledge of securi-
ties) given by her for the indebtedness of o company 1
which her hushand was the principal sharcholder, there
ix not an onus upon the bank 10 prove that she had
independent advice ; i the absence of substantive proof
of the unduc influence (particulars of which should be
pleaded) the action fails so far asit s based upon thai
ground™.

Having gone at sulticient fenglh into some of the leading
cases relevant o the  subject we reverl to the facts of  this
appeal. As we have intimated carlier, in our view, both sup-
plementary agreements for extension of credit facilities, quo-
ted already in extenso in carlier part of this judgment were
framed in such o way as to mislead the guarantor on the fact
that her husbiand, the deblor, was, at the time of signing of
the guarantee, oot already indebted to the bank n a consi-
derable amount exceeding the future credit limit sought to
be granted by the letiers in question. This amounts, in our
opinion, to a misrepresentation within the meaning of section
18 (b) of the Contract Law which reads : :

“ Any breach ol duty which, without an intent to deceive
gains an advantage to the person  committing it, or any
one claiming under him, by misleading another to his
prejudice or to the prejudice of any one claiming under
him.”

We titke it to be the duty of the creditor not to mislead any
prospective guarantor on a malterial circumstance. The very
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fuct that the husband wuas mdebted i the sum ol £38,000 at
the time the second guariintee was obtained from the appelliom
was indeed o eraterial circumstance for the guarantor This was
coceded 1o by the Tearned counsel of the respondent bt
he nuntained that it wie not the duty of the bank (o disclose
(o the guaranior the amount of indebtedness ol her husband
Granted that it was not the banker's duty 10 disclose such a
debit balunce to the gumantor, the wife, it was, however, the
bank’s duty not o fram: a letter of request coupled with a
form of goarantee which (the plain import ol it (o the
auarantor would have been nothimg ¢lse but thar her husband,
under Overdraft Account No o 118, was only indebied n the
sum puaranteed by the onganal agreement of credit.

In the circumstances, the bank cither ought 1o have put
the facts o the guarantor as they actually stood or to avoid
makig use of language which amounted to an actual misre-
presentation as to the solvency or Hnancial position of the
principal debtor.

It s 1o be observed that in the original contract of guaran-
tee the tollowing provision was inscrted :

b moreover agree that my Guarantee shall be a con-
tinwmg Guarantee, and with a view of giving Tull effect
10 our Guarantee, 1 by the present declare, that 1 waive
any priviteges or nights which 1T may have as Guarantor
and 1 oauwthorise  you 1o take if  necessary legal steps
against e just as 801 were your original XBTOR ™.

To this our attention was drawn by the learned counsel
of the respondent. I, adeed, all the terms and conditions
appearing i the orginal contiact were to be Laken as having
been incorporated into the supplementary  agreements, no
doubt, we had to constder the effect 1o such provision as 1o
what extent the bank puuded itself agaimst an unintentional
or innocent masrepresentiion. Although in these suppicmen-
tary agreements express reference is made to'the crigmal con-
tract and credit lnitit opened thereby there is no provision
in them to the offeet that 8 terms and conditions of the
original contract were incorporated into  these agrecments.
I such o case we have Lo ascertain whether the provision we
have just quoted could, by necessary implication, be taken as
having been incorporated in the subsequent credit agreements.

Having considered the point we are unable to say thal the
aforesaid provision ought 10 be taken as having been incor-
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porated into the aloresmd agreements. 16 is true in the datter
agreements there is no provision also relating 1o interest and
commission 1o be charged by the hunk in respect of the new
increased advances but other cousiderations may apply such
as the wsage in banking business of charging invariably in-
terest and commission. Morcover, in the instant casc this
was nol o contentious point.

There is no evidence whatsocver that the wite knew of the
lact that her husband was heavily indebted at the time of the
exccution of the aforcsaid . guarantees and the Court cannot
act by guessing on the m.iltcr Having answered the question—
as suggested by Vdugmn Wlllmms. L.J., in Hollowar's case
already referved to, namely, * Would the surety have entered
into this contract of suretyship if the non-disclosed fact had
been disclosed to. him 7—in the negative, we  find that the
appellant is cntitled to a relief cither under scction 100 or
section 101 of. the Contract Law.

We have found that the way the guarantees under consi-
deration were friimed  amounted o misrepresentation  and,
without it, on the balince of probabilitics, the appellant would
not have entered into such o guarantee and the misrepresen-
tation concerns undoubtedly material part of the transaction,;
the guarantees in question are invalid under scction 100 of
the Contract Law. On the other hand, the creditor, by the
form of guarantee as dralied, having msled the guarantor
it a material circumstance, i was his duty to disclose the eaces-
sive debit bafance standing in the credit account No. (18 of
the husband. Having failed 1o do so, the guarantee is equally
invalid under section 101 of the Contract law.

Having disposed o this appeal on ground A, we do’ not
intend (o po into the other grounds of the appeal. Afthough
the third ground of appeal, relating to the release ot colla-
teral securities had o be decided n case it might reduce the
amount of the liubility of the appclant under the original
agreement of guaraniee, this however, does not arise in this
case. Becuuse the ultimate debit balance of the debtor in this
case was £29973 and the bills held as collateral security by
the respondent-bank was of the face value of £21,673 only.
Thus, cven it these bitls were (o be found to be -worth their
face value again the difference between the judgment debt
and the value of the bills would have been over £8,000 which
amount ¢xceeds the maximum liability of the appellant under
the original contract of puarantec.
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Fhete remamns, however, she claim of the respondent aris-
g from the ovgmal contiact of guarantee by wlich Over-
draft Account No 18 was opened.

Appelfant has adnitied  tull habiity under the sad con-
taet She pud apanst shat babdity, however, ol the sum
ol L5008  Fhe tespordent-bank, on the assumption that
the appddlant was answendble under the ongimal contiact
only, prepired a statemen ol account which was  pul m
evidence at the thal Court cnd rcterence was made to it dalso
before thes Cowrt This itoment ol account, wlinch includes
calaulations o nterest i to 81 1965, shows o balunce of
£1,347 690 auls as bemge due by the prncipal debtor fully
coveted by the ongmil auatantee of the wafe 857 interest on
this sum v also clusmed as from 8 1 1965 1o the date ol pay-
ment The  respondent-bank was not cross-examined  on
the acewracy of thes account i the Court below and 1t was
not disputed before os cither

he result of ths appeal s oas foltows The appedl s allow-
ed and the Judgment o the Disteret Court agamst appellant
(defendant 2) s set aside ad udgment s entercd i favow
ol the tespondent bank  (Flamuff) and  agamst appellant
(defendant 2) m the sume ol £1,347 690 plus interest at 8%
Ppaoas ftom 811965 10 the date of payment

In the arcumstances of s case there will be ao order for
costs here aid e the Court below Mach party to bear 1ts own
Coss

Vassiteams, ) I have had the advuantage ot reading
the judement of my bhirother Zckia Bey, the Presideat of ths
Coutl, and | agsee with lus approach to the matter, and with
the sesult reached

I wish to add, however, thot my judgment 1 this case, rests
on the provistons ol sectron 131 of our Contract Law, Cap 149

As at may well appear hiom the President™s judgmient, this
section, together wath other provistons in the same part, and
mdeed, 1 most of our Conaact Law (same as a lot of oul
other laws i Cyprus) emanate rom the common law and
contuspondimg statutes  of @ ngland wlich, i & way, ow
Cyprus statules e miended 10 mcorporate Bul one must
not lose sight of the tact that m such circumstances, the law
govornmg the matter i Cypias, s the local statute, as pre-
served an totee after idependence by article 188 of the Con-
stitution ., and as mterpreted and applied by our Courts
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So,.in this case, the appeal turns on the question whether
the respondent Bank has obtained the guarantee of the appel-
lant for the payment of the amount claimed, * by mcans of
keeping sifence as 10 material circumstance ”. A pure ques-
tion of fact. If the answer to this question, is in the affirma-
tive, the guarantec is invalid, as provided in section 101 of

-Chapter 149 of the Statutes of Cyprus.

I is not in dl\putc—and mdcud it coutd not be reasonably
suggested--that the” cxlcnl of the debtor's indebtedness 1o

~the Bank, at the time when the appellant signed the contract
of guarantee, was not a muaterial circumstance in this case.

Appelant’s original guarantee in exhibit 1, was for “an
amount not exeeeding the limit of the credit ™ e, £5,000
plus interest and other relative charges. Her last and final
guarantee in exhibit 3, upon which the Bank's claim  rests,
s dp to a maximum of £20,000 to cover ™ temiporary excess
drawings’™ which the Bank agreed at their “discretion tempo-
raridy 1o allow ” the debtor, in accordance with his reguest,
to facilitate him in his export business, as-the record shows.

But in fact when the appellant signed exhibit 3, dated 25th
January, 1963, the debtor's debt to the respondent Bunk was
already  £37,496. So that, not only the full amount up to the
maximum limit of £20,000 had been withdrawn by the debtor,
but a substantial cxcess of that amount (a further seventeen
and a half thousand pounds) was then due and payable to
the Bank. Regarding thus 7 material circumstance 7, silence
was apparently kepl in connection with the guarantee.

Learped counsel for the Bnnk contended that the debtor's
wife, whose Mnal guarantee was obtained upon exhibit 3, was
s0 involved in ber husband's afVairs, that she must have known
ol his indebtedness to the Bank. In any casc, counsel submit-
ted, it has not ‘heen shown that  the wife's puarantee was
obtained by means of keeping silence as to this circumstance.

Both legs of this submission are, in my view, clearly un-
tenable. There is no evidence (0 show that the wife knew of

the extent of her husband's debts. Indeed, if she knew, and

if all parties concerned thought that she knew, there would
be o poiat in keeping silence about it ; and making no re-
ference thercto, whatsoever. Nor would there be any peint
i giving (o the transaction the appearance of a guaranlee
o cnable the debror to make ™ temporary cxcess drawings”’
as the Bank at thair discretion would agree ™ temporarily
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to allow . Moreover the fact that the wife agreed to give a
guaranice up to a maximum of twenty thousand pounds,
clearly indicates, in my opinion, her mind in that connection.
And establishes a very reasonable probability that if she knew
of the full extent of her husband's financial difficulties, she
might well have acted differently

In my view, this case turns on the simple questions of fact
required to bring it within the provisions of section 101 :
stlence as to material circuinstance ; and whether the gua-
rantec was obtained by means of keeping such silence. As
far as the record can show, there can be no doubt as to the
First ; and the most reasonable inference from the surroun-
ding circumstances, Icads, tn my judgment, to the second.

Upon these facts, appcllant’s case comes within  the pro-
visions of scction 101 ; and must be decided accordingly. The
relevant English cases referred to by learned counsel in the
course of the argument, and discussed in the learned Presi-
dent’s judgment, deal with the Common Law of England,
as it stood at the material time, and before it crystallized into’
our statutory provisions lor application in Cyprus.

As Lo the variation of the judgment of the District Court,
required to cover interest and other charges on the original
guarantee, amounting (o the sum stated in the President's
Judgment, | fully share the views expressed in that connection.
And 1 fully concur in the result as stated therein.

Josteioes, Jo 0 | have had the privilege of rcading the
very exhaustive judgment which has just been delivered by
the learned President of this Court. 1 agrec with his conclu-
sions and with the reasons he, gives for allowing the appeal,
and | have nothing to add.

Appeal allowed. Judgment in
terms, Each party to bear
awn costs here and in the
Court below.
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