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EDWARD GEORGE BAILIE,
Petirioner,
AND

PANAYIOTA EDWARD GEORGE BAILIE

(OTHERWISE PANAYIOTA PLTROU)
) Respondent,
AND

STAVROS N. FILIPPOU,
Co-Respondent.

(Matrimomal Petitton Mo 15/65)
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the comumission of a crindnal offence viz. as if the alleged adul-
tery wav g criniingl offence  Ileld 1o be inadmissible, becanse
the police officer had exceeded his  authority under scctions
4 and 5 of the Crintinal Procedure Law, Cap. 155 and failed
o wenn e wife that she was nor bound to say anvthing to the
acensation made against her - See, also. wnder the heading
Adulriry.

Cistenfr Custerdv of  the chilihen Before  permitting o deaiee

wist fo he e albvolute, the Court has to e satisfied as 1o
the sunabaluy of the arrangements made ar proposed 1o be
nurde for the children Repore by a Welfare Officer ordered.

Marviage Coi Martiage  Celebrated  in Crpris after inde-

penefence dav 06t Auguse, 1900y b oo Diserect Oificer under
the prowvisions of the Mavvioge faw, Cap. 279 e funhand
hoewe am Puglish wid « member of  the Preshyierion Cluach,
the wite a Gieeh Crprior and member of the Gredh Orthodox
Clhrct op Cyprus . Nooaciigiomn ceremony  celelrared  See
abome wnder Matrimonial  Canses,

Pveree Neoo alwve.

T s o hasband s usdelended petition {or divorce on
the wonnd of aduftery. The puoties were married o the
Pl Apritc 19610 by the tustrict Officer of Nicowin, under
the prosistas ol the Mavrage Law, Cap. 2790 The peu-
toper lwshaod was then I8 yewss of age and the respondent
wide 0o vears ol ape. The husband s Eaghsh and @ member
ol the Pieshytenan Churche and the waile is & Greeh-Cy-
poet and o member of the Greeh-Orthodoax Chureh off Cy-
pius hut oo achgious cercnwony was celebrated. The peti-
trorer was born oy Caaro, Lpvpt, on the 12th Aprl, 1943 and
the prescat petiion was Dled o the 181h November, 14963,
Phere o na donbt that vatd 1931 when the petstioner s Father
movesh 1o Cyprus with his Taonly he {the fathery had his Scot-
thoor Lol donmerlll it being immaterial for the purposes of
this cuse which of the two.

e Tiest question which Talls 1o be determined is the hus-
hand s-petiitoner’s domueil, as no decree on 4 petition by
the hwsband for dissolution of marriage can be proncunced
unlews the hushand » doaneded i Cyprus. The <econd
aoestint (o determination s whether on the evidence ad-
duced and accepted by the Court the respondent-wile com-
mitted  adulicry with  the co-respondent. The evidence
adducad in supporl ol the case may be sub-divided into
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three catcgories: (1) The wife's confessions, the one made
to a police officer purporling 1o act as an investigating of-
ficer into the commission of an offence ; (2) direct evidence
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of an cyc-witness (rejected by the Court) ; (3) evidence of EDWARD
opportunity “and inclination to amorous dalliance. GFOR(;EVDBML“
. . . . PANAYI0TA
The Court in granting a decree nisi EDWARD
GEORGE BalLIE
Held, with regard to the question of jurisdiction (viz. the (OTHERWISE
donticil of the petitioner hushand) ; PANAYIOTA
’ PETROU)
() A child requires at birth o domicit of origin by opera- AND L
STAVROS N

tion of law, that is to say, if legitimate and born in  his

. e b . N. FiLierou 2
father’s lifetime, the domicil of his father : Forbes v. Forbes ’;f .

(1854) Kay 341, al p. 353 : Udny v. Udny (1869) C.R.L.Sc.

and Div. 441, at p. 457. The domicil of an infant cannot
be changed by any- act of his own, but it may be by an act
of a person on whom it is dependent.  The domicil of a legi-
timate infant follows any changein that of the father if liv-
ing . Sharpe v. Crispey (1869) L.R. | P, and D, 611, at p.
617 ; and other cases ending with Gulbenkian v. Gulbenkian
[1937] 4 AllL E.R. GI%. '

{2y There 1s no doubi that until November 1951, when
the Tuther moved o Cyprus with his Tamily the petitioner

(then a boy of &'/, years of age) still ha { his Scottish or Irish

domicil, and for the purposes of this case it is immaterial
which of the two,

(3) Since his arrival in Cyprus (Nosember, 1951) on the
evidence before me, Iwould be inclined to the view that at
the date when the pclitiuqdr came of age (r.e. 12th April. 1961)
the father had acquired a domicil of choice and acquired a
Cyprus domicil,  But cven if the father had not acquired
a Cyprus domicil, on the evidence, T would be prepmed to
iind, T do so find; that in any event the petitioner has since
altaining majority as aloresaid changed his domicil of origin
and acquired a domicil of choice in Cyprus, and that at the
date of the institution ol the suit (viz. 18th November, 1965)
he was domiciled in Cyprus.

(4‘) For these reasons | hold that this Court has jurisdiction
1o hear and determine ihe present petition.

Held,
adduced :

as regards the isswe of adultery and the evidence
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(1) (e} As regards the conlession made by the tespondent
wife to police Constanble F . who was called as a witness
in this case, 1 have no doubt in my nund that if his evidence
did not refer to what he did as a policeman  in umform pur-
porting (o 1nveshgate into the commussion of a criminal of-
fence, that 1s to say, 1 he was giving evidence as an ordinary
ctizen that the wife had voluntanly confessed to lhim her
adultery  with the co respondent, s evidence would be
admissible

(hy But i (his case il 15 manmilest that both the husband
and the policeman behaved as though the wife had comnut-
ied o crimvinal olfence  Usen of thal were so, 1t would have
been the duty of the police olhicer (o have waried the wite
that she was not bound (o say anything m answer to the
dectsabion made againsi ha

(b b am of the view that in ths case the pohice ofiticer hong
fude, but mespudedly oxeeeded s authonity under sections
4oamd 5 ol the Coomimal Proceduie Taw, Cap 155, as there
was o’ oflence of  suspedted  oflence under the Crinvnal
Code arany othet enaciment yepaited to the Police  and. even
Hohe  was mvestigatine, such an oflence, it was hs duty to
mform the wile that she was pot bound to <ay anvthing

{d) Uam, theretore, ol the vicw  as at present advised. that
the policeman s evidence s to the wile s confession 1s mad-
nusable on the ground thay such confession cannol be consi-

lorad o voluntay one

(2) Assladed i Necorey Nicon Gieported in thas vol atp 106
outey  the Court will addose o aet upon confessions atone
unlew the strounding dicunislances mdieate that the con-

fession is trae, o where the confession 15 made by a spouse

,
who s anvious for forgiveness, or by a wife who has cvery-
thimg 1o lose by such confession and o such cases the Court

may dael apon a confession although uncorrobotated

3y 1Cowall be seen that an this case there was much more
than opporiunity, there was evidence of inclination to com-
mit aduliery and willimgness to indulge 1n amorous dalluince
(Nicon Nicov supra, av p o H4)

(4 Consdenng the evidence adduced. except that which
I e ropeated, | imd thar although there s no ditedt eviden-
e o the actued act of adueliery, this fact may be anferied from
the sunrouncimg wnctmstances wlich lead to it, by fair infe-

IR0
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rence, as a necessary conclusion. The surrounding circums-
stances unmistakably indicate that the confession of adultery
made by the wife 1o the husband is true.. 1 accordingly find

that the case for the petition has been proved. EiWwARD
- Grorot Baiar
Held, as to the question of custody of the children ; AND
PANAYIOTA
(1) The only question iclt is the custody of the children. Epwarp
The Courl has to be satisfied as to the arrangements propo- GLORGE BaLiF
sed for the children before permitling the decree to be made (Oruerwise
bsolul Panayiora
abs e. PerrOW)
(2} On the malerial before me | am not satisfied with the AND
. STAvRos
arrangements for the children and | proposed now to pro-

.. . . . N. Fuurerot
nounce a decree misi and direct that the matter be dealt with .

_subsequently by having the matter festored in the list, when
the petitioner is ready for the necessary material

(3) (a) In the meantime | directed the preparation of a
report by a. Welfare Officer to help the Court to determine
this question,

() When the pelitioner is ready the matter is (0 be res-
tored in the list and notice given to the wile of the day of
the hearing and that the husband” claims custody of both
children, )

Deeree nisi gramed.  The
respondent and the co-respon-
dent to pay the costs . nj the
petition.

Cases referred 1o ;
Forbes v. Forbes (1854), Kay 341, at p. 353.
Udny v, Udny (1869} L.R.1.8S¢. and Div, 44i, at p. .457:
Sharpe v. (;rispey (1869) L.R. | P. and D. 611, at p. 617;
(kulbenkian v. Gulbenkian [1937] 4 All E.R. 618;
Nicn-u' v, ‘Nit'ou reported in this vol. at p. 106 anie).
Matrimonial Petition.

Petition for- dlsmlulIO;l of marriage because of the mfcs
adultery.

Ph. Clerides, for the pelitioner.
Respondent and co-respondent not appearing. Duly served.

Cur. adv. vult.
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The followmg judgment was delivered by .

Joscenines, J This 15 a husband’s undefended petition
for divorce on the ground of adultery The parties were
marnied on the 11th Aprl, 1961, by the District Officer of
Nicosta, under the provisions of the Marrage Law, Cap 279
The petitioner-husband was then 18 yeats of age and the res-
pondent-wife 16 years of age The husband ts Enghsh and a
member of the Piesbyterian Church, and the wife v o Greek-
Cypriot and a member of the Greek-Orthodox Chuich of
Cypirus, but no rehigious ceremony was celebrated

The frust question which talls to be determined 1 the hus-
band’s domsul, as no decree on a peutton for dissolution of
marriage can be pronounced unless the husband 5 domnciled
i Cyprus

On this ssue 1 have the evidence of the petiboner husband
himself and his father, which | accept  The petionu was
boin m Cairo, Egypt, on the 12th  Apnl, 1943, whae s
father was stationed at the ume as a member of the R AF
The pettioner’s mother 1s a Gieek from Cairo [The peti-
toner’s father was boin 1 Glasgow, Scotland, i Nevomber,
1984, and when he was about two-and-a-half yem~ uld he
wits laken to Belfast, Northern Ireland, where he was adopted
by rctatuves  He fived there untii 1936 when he joinud the
R A F, and two years later he was posted to Egypt where he
served until 1947 when he was released In Novembe: 1940
he married and he had two children, one ol whom 15 the pe-
titioner  Between 1947 and 1948 he served with the Fiitrean
Police, Bntish  Military Adminmistration, for about nine
months, and from May 1948 to June 1950 he Iined i Belfast
with his fanuly where he was employed in the Cnv | Scrvice
1it 1950 he moved to Lgypt with the family where hic slayed
tnti the /th November, 1951, when he finally movid with
the family, mcluding the petitioner, to Cyprus Since then
he has been Ining and working without 1nterruption ty Cy-
prus. He woiked for a period of three years and three
months, untl March 1955, n the NAAFL Accounts Scction
m Nicosia, and i April 1955 he was appointed as . locally
employed avilian by the R A F un Nicowa where be worked
untid August 1961 and he was then traosferred to | piskops
where he 1ssull wortking He has been residing in Moss1 Yito-
ma, Lmnassol, and he has always lived within the [nassol
town area It 15 his intention to hve permanentlv 11 Cy-
prus, as he stiated
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When the petitioner came to Cyprus with his parents in
November, 1951, he was 8Y, years old. He attended the Ses-
sions School, Nicosia, and thc Terra Santa Coilege Nicosia,
between January 1952 and June 1960. In August 1960 he
started working as an Assistanl Mechanic in the R.AF,
stationed in Nicosia. While working he married respondent
in April, 1961. He resigned his appointment as Assistant
Mechanic i October 1961 and he was subsequently employed
as follows. From December, 1961 to February, 1963, in the
War Departiment Police ; from March 1963 1o November
1963, as part-time employee in_ the Decca shop, Episcopi ;
from December 1963 to April 1964 with the Express Freight
Company ; and since 20th July, 1964, he has been employed
as a Flying Steward by the Cyprus Airways Lid., stationed
in Nicosia. A

Ever since bhis arrival in Cyprus in November, 1951, that
i for the past 15 years, the petitioner has been living in Cy-
prus either in Nicosia or Limassol. He is the holder of a
British Passport issued by the British High Commissioner
in Nicosia, Cyprus, on the 12th June, 1964, and his national
status is described in the passport as * British subject ; citi-
zen of the U.K. and Colonies ™. The present petition for
divorce was filed on the 18th November, 1965, when the peti-
tigner was 22Y% vears of age.

A child acguices at birth o donucil of origin by operation
ol faw, that iy to say, if legitimate and born in his lather’s life-
time (he domicil of his Fither @ Forbes v. Forbes (1854), Kay
341, at page 353 ; Udny v. Udnr (1869), L.R.1.Sc and Div.
441 at_page 457, The domicil of an infant cannot be changed
by any act of its own, but it may be by an act of & person on
whom it is dependent. The domicil of a legitimate infant
follows any change in that of the father if living © Sharpe v.
Crispey (1869) LR. 1 P. & D. 611, at page 617 ; and other

cases ending  with  Gulbenkian v. Gulbenkian [1937) 4 All .

E.R. 618.

There is no doubl that until 1951 when the father moved
to Cyprus with his family hc still had his Scottish or frish
domicil, and for the purposcs of this case it is immatcrial
which of the two. Since his arrival in Cyprus, on the cvi-
dence before me, | would be inclined to the view that at the
date when the petitioner came of age the father had ucqui-
red a domicil of choice in Cyprus.  On that finding the pe-
titioner-som should also be deemed to have changed his donn-
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ul and acquired a Cyprus domicill  But even it the father
had not acquited a Cyprus domiud, on the evidence [ would
be prepared to bind, and | do so find, that in any event the
petitioner has since attamimg mayority changed his domicil
ot ongm and ucquired a domwil of choice in Cyprus, and
that at the date of the wsuwton of the suit he was domict-
led in Cyprus  For these reasons 1 hold that this Court has
jurisdichion to hear and delenmine the present petition

Lhe second guestion for detarmination s whether the res-
pondeat-wile  commutted  adultery  with  the  co-respondent
in the months of September and October, 1965

As already stated, the parties were mainied on the 1lth
Apnl 196!, when the husband was 18 years of age and the
wite 16 He had known ha tor about three years but bhis
patenis would not consent 1o the marnage  Subsequently
the wile hecame pregnant and the bushand’s patents consen-
ted to the marnage and the fust child Diana Minerva wds
burn on the IsU August, 1961 The second child Fredenick
Tohm was bora on the 23id January, 1964

Alter vhon marnage the parties hived at Ay Dhometios
from Apnl to December 1961, then they moved 1o Limassol
where they hvad unud Apal, 1964, when they ot Limassol
and went (o seside an Eogonne for about three months  In
July 1964 they moved to a house m 32, Acteodleous Sireet,
Ay Domceuos, whae they hived ogether untsl the 5t Novem-
her, 1965, when the wife lelt the matrimomal home taking
with her the younger Juld §oredenick

It v the husband’s case Lthat the wife committed adultery
with the co-tespondent an therr house at 32, Actodleous Street,
Ay Dhomctios, on several occasions duning the months of
September and Octohey, 1985 The evidence adduced n
supputt of the Cise may be sub-divided nto three categories
(1} 1the wife’s confessions , (2) direct evidence of an  cye-
wilness , and (3) oppoitunily

borst, as to (B) We have the evidence of the husband (pe-
hbonet) who stated that on the 5th November, 1965, the co-
1espondent’s wile, Maroulla Phthippou, taxed the wife with
having sovpal relanions with the co-respondent on many occa-
stons 10 the matermonial home, in the absence from Cyprus
of the husband on duty , and she added that i October,
1965, she (Maioulla Philippou) found her husband, the co-
respondent, with the wife (respondent) 1in the petitioner’s

290



house.  The hushand (petitioner) then ashed his wile what
she had 1o say (o that and she replicd 7 1 love himy and | am
going (o fcave you and go vith him 1o England . Where-
upon the husband said to (he wife ™ so you accent that you
have been sleeping  with him 7, and she rephed 7 Yes ™
Upon this he telephoned the Police at Ay, Dhometios and
PO 452 loanmsy Frangeskos arrived on the spot. This wit-
ness slated that he was in police uniform when he visited the
residence of the parties. In the wile’s presence the husband
sidd 1o the policeman “ my wile has o lover and  be a witness
as T owant 1o take her to Court 7, and he then asked his wife
whether she has a lover and she gave a reply which the poli-
cemdn took down in owetimg in his notchook That reply
15 i complete confession of adultery with the co-respandent.
The policeman then anformed the hushand that he should
tuke the matter to Court himselt because the Police could
not take any action, and he ket ACa later stage of this judg-
ment I oshatl consider the gneshion of the admissibiiny o the
policcman’s  evidese

AR}

wa oaghbours, o mather and  davghter (Kaiima Geor-
ghiou Paphiti and Muto Paphitg), gave cadenee to the eflect
that, 1 confidential comveisiations they had with the wie over
cups ol coffee and Tortunc-telling by the witness Kating, the
wite admitted having illicd relations with the co-respondent
and she coprested the intention of running away from ihe
husband with the, co-respondent (o England and  tahing the
som with her. This was in August or September, 1965 1 must
say that 1 was pot very impressed with these two witnesses and
I do not think that this is the kind of cvidence that may be
iclied upon by a Court i scrutinizing jealously a contession
made by a spouse who desires to be divorced. But this is not
reallv very material in the present case uas there is other evi-
dence in support of the case.  As stated in Nicow . Nicou
{reported in this Vol. at p. 106 ante) “the Court will refuse to act
upon confessions alone unless the surrounding circumstances
indicate that the confession is true, c.g. where the confession
is made by a spouse who is anxious for forgiveness, or by a
wife who has everything (o lose by such confession, and in
such cases the Courl may uct upon a umfu.smn although
uncorroborated ™

As regards the policeman (P.C. 452 Frangeskos), who was
called as a witness in this casc on the question- of the wife’s
confession, | have no doubl in my mind that if his evidence
did not refer to what he did as a policeman™in uniform pur-
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porting Lo mvestigate into the commission of® a criminal of-
fence, that is 1o say, if’ he was giving evidence as an ordinary
citizen that the wile had voluntarify confessed (o0 him her
adultery with the co-respondent, his evidence would be admis-
sible ; but, in this case o is manifest that both the husband
and the policeman behaved as though the wife had committed
a criminal offence.  Even af that were so, it would have been
the duty of the police officer 10 have warned the wife that
she was not bound to say anything 1n answer to the accusa-
ten made against her.  The powers possessed by police of-
Ficers o take statements from persons are those laid down in
sechions 4 and 5 of the Crimmal Procedure Law, Cap. 155,
and 1t will be seen that those powers are only i respect of
the maestigation of an “ollence” which is delined as an act,
attempt o ondssion punishable  uader  any  enacument.
am ol the view that in this case the police officer hona fide
hut mispindedly exceeded his authority, as there was po of-
fence o suspected offence under the Criminal Code or any
aother cnactment reported 1o the Police ; and, even if he was
tvestigating such an offence, it was his duty o inform the
wile that shie was ol bound Lo say anything.  "Flus question
wits ol Tully mrgued before me but, as at present advised,
i the cncumstances of this case, 1 am of the view that the
polrceman’s evidence as o the wile’s confession is inadmis-
~ible on the wround that such confession cannot be considered
a voluntary one

(23 Direct evidence of aduitery @ Before considering tnis
cvidence, it should be stated that the husband, who has been
emploved as an An Steward with the Cyprus Airways since
Tuly 1964, used 1o fly on the Athens-Ankara-Istanbul routes,
aad that during the material period he was absent from Cy-
prus on the mphts of Tuesday, Wednesday and Friday cvery
week e ased o steep at home on the remaining four nights
of the week  The co-respondent is a police dog-handler at
Athalassa and he was  fitendly with the husband  having
grown-up together o Nicosia The families were on friendly
lrms, ~o that the co-respondent was aware of the husband’s
maosenments,

loanai~ Cliwadambous, a National Guardsman, aged 18,
who resided in the same house with the parties and had his
room neat Lo the partics’ bedroom, gave evidence o the eftect
thit the co-respondent used to visit the wife in the house in
the husband’s absence from Cyprus very frequently in the
muonths of September and October, 1965, and that he staved
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in the house until late at night.  He further stated that he
saw the wile and the co-respondent in the bedroom naked
on the bed many times. He saw them through an opening
in the door while he was passing on his way to and from his
bedroom ; presumably he was peeping through the opening.

(3) Evidence as to opportunity : The neighbour Katina
and her davghter Maro stated that in September and October,
1965, they used to see the co-respondent arrive at the house
of the partics frequently, soon after the departure of the hus-
band, and that he used to open the door with a key which
he carried with him. On onc occasion  in October, 1965,
these witnesses saw the co-respondent jumping over the back
tence ol the house and running away at the moment when
the husbund was arriving at the house by car.

In addition to thesc opportunitics, there is also the evidence’

of the husbund’s father that on one day in October, 1965,
at about noon, as he was entering the living-room of his son’s
house unexpectedly he saw the wife and the co-icspondent
break away from an embrace. He pretended not to see and
did nol make any remark about it A couple of weeks later
as the same witness was coming in i taxi very ncar his son’s
house he saw the wile with (he co-respondent in a taxi with
one of the ehildren going away from the house. This witness
has unpressed mie as a wilness of truth and | have no hesita-
tion ‘i oaccepting his cvidence.

It will be seen thal i this case there was much moere than
opporfunity, there was evidence of inclination to commit
adultery and  willingness (o indulge in amorous dalhance

(Nicoww v. Nicon, (supra), at page 114).

Considering the evidence adduced before the Court, except
that which 1 have rejected, | find that although there is no
direct cvidence of the actual act of adultery, this act may
be inferred from the surrounding circumstances which lead
to it, by fuir inference, as a necessary conclusion.  The sur-
rounding circumstances unmistakably indicate that the con-
fession of adulicry made by the wife is true. | accordingly
find that the casc for the petition has been proved, that is to
say, that the respondent-wile committed adultery with the
co-respondent on many occastons in the months of Septem-
ber and October, 1965. '

The only question left is the custody of the children. The
Court has to be satisfied as to the arrangements proposed
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for the children before permiiting the decree to be made abso-
lute. On the material placcd before me by the petitioner
I am not satisfied with the arrangements for the children and
[ propose now to pronounce a decree nisi and direct that the
matter be dealt with subsequently by having the matter res-
tored in the hst, when the petitioner is ready with the neces-
sy material. In the meantime 1 directed  (on the 5th De-
cember, 1966) the preparation of a report by a Welfare Of-
ficer 1o help the Court determine this question.  When the
petitioner is ready the matier is o be restored in the list and
notice given to the wile of the day of hearing and that the
hushand claims custody of both children.

The respondent and co-respondent Lo pay the costs of

this  pelinon,
Decree nfse granted.

Order, and order as 1o cosis,
in terins.
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