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Evidence -Affidavit  evidence -Application bv  the plaintiff for
an order that the evidence of certain E.A., of Oslo, Nurway,
he given by affidavir - Application  refused--On  the ground
that this is a case in which it is necessary for such witness
to wive his evidence viva voce o enable the Court to observe
has denmicanour and hear Iy cross-examination -Burden of a
plaingiff in applications of this kind, viz. for affidarvii evidence
or commission evidence to be pui in, much heuvier to discharge
became he has chosen his forum--Than the burden of a defen-
dant whao 1y tahen to the forum chosen by the plaintiff —Prin-
ciples reviewed and laid down in the case of Margaret Power
. O, Beha (1959 C.L.R 254, followed.

Affidavit - - Affidavit evidence 10 be puwt in at the iriul —See above.
Practice-- Aflidavit evidence eic. ete. See above.
Admiralty—Evidence by aflidavit—S3ee above,

The plamtilf applied for an order that the evidence of E.A.
of Oslv, Norway, be given by affidavit. Defendant’s counsel did
not oppose the application with regard to the first six para-
graphs of E.As alfidavit (atiached to the said application},
but he opposed the application with regard to paragraph 7
of the smd aflidavit proposed to be put 1n evidence. The text
of that puragraph is set outl in the Ruling of the Court (posr).
In refusing leave as to paragraph 7. the Court:

Held, (1) (a) the principles on which affidavit evidznce
or commission evidence is allowed to be put in al the uial
were reviewed in the case of Margaret Power v. . Beha,
(1959) C.L.R. 254, wherc the English authoritics were re-
viewed, including the leading cases of Lawson v. Facium
Brake Co. [1884] 27 Ch. D. 137 and Berdan v. Greenweod
[1881] 20 Ch. D. 764,
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(b} 1 need not quote in  extenso the general principles
eacept this extract from the judgment in Berdun v. Green-
wood  (sipra)

“Eyven 1f the Court should be of opinion that the refusal
of o commisson will prevent the evidence of the witness
from being given at all, yet, iF the non-attendance of the
wriness  belore  the  tobunal which has to  decide  the
case and the conscquent mability of the tribunal to obscrve
the demceancur and hear the answers of the witness. should
fead 10 mjustice towards one of the parties. the comnmis-
sion ought (o be relused ™,

() I ~howld, also, be stated that a plaintifT whe has cho-
sen Bis torum hos g heavier burden o discharge than o de-
fendant who s taken (o the Torum chosen by e plamiifT,

(2) 1In considering the contents of parmaph 7 of 1ne pro-
posed altidas ot (reerte Fhe text is given wt the rilie ot the
Coutl. iufra) 1osecems (o me that this is one of the cises in
v hich 11 wouwld be pecessary fur such witness (o give evidence
it toce belore the trial Court to enable the Court to ob-
serve s demeanowr and hei his  cross-examinationr.

Peave v to parasnapdt T of the proposed affreavir 1otined.
Cases referred 1o
" Yergaret Fawer v, Bela (1939 CLR. 254, faflowed
Lawsenr v, Focin Brake Co. |[1884]) 27 Ch. D. 137, jolloned:
Berdan v. Greenwood [ISBE] 20 Ch. D. 764, follondd.

The foilowing rufing was delivered by

Joseemoes, )0 First, as to the  plamtiffs application
dated 21st October, 1966, for an order that the evidence of
JAN ASERUD of Stockholm, Sweden, be given by afirdavit
(atached (o the application, sworn on the 12th  October,
1966). Defendants’ counsel no longer opposes this appli-
cation and it is accordingly granted.

Sccondly, as to the plamtifls” application dated 14th Octo-
her, 1966, for an order that the evidence of EINAR HA-
NEBORG-AAS of Oslo, Norway, be given by affiduvit (for
which purpose alfidavit dated 29th September, 1966, is at-
tached Lo the application) : Having regard to the submissions
made aud the course the argument has taken in these proceed-
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ings, defendants’ counsel stated that he does not oppose-
the application with regard to the first six paragraphs of Mr.
Hancborg-Aas’ affidavit, subject to the -production of the
log-book of the vessel. Bul he opposes the application with
regard Lo paragraph 7 of the proposed affidavit. That pa-
ragraph reads as follows :

“7. it was impossible to find other cargo to replace de-
fendants’ cargo by the time the defendants cancelled
their booking. The vessel was already committed to a
certain route by the other cargo on board ™.

Mr. Haneborg-Aas describes himself in paragraph 1 of
the affidavit as the “Chief Officer’ of the vessel at the mate-
rial time.

The . principles on which affidavit evidence or commission
evidence is allowed to be put wn at the trial were reviewed in
the case of Margaret Power v. O. Beha (1959) C.L.R. 254.
The English authoritics were reviewed in that judgment, includ-
ing the leading cases of Lawson v. Vacuum Brake Co. [1884)
27 Ch. 1D.137, and Berdan v. Greenwood [1881] 20 Ch. D. 764.
I need not quote in extense the general principles, except this
extract from the judgment in Berdan v. Greenwood :

“ Even if the Court should be of opinion that the refusal
of a commission will prevent the cvidence of the witness
from being given at all, yet, if the non-attendance of the
witness before the tribunal which has to decide the case,
and the consequent inability of the tribunal 1o observe
the demeanour and hear the answers of the witness,
should lead to injustice towards one of the parties, the
commission ought to be refused .

As was stated in Margaret Power v. Beha (supra), at page
258 .

*“The degree of necessity which the case involves of the
witness being scen in Court, his demeanour observed,
and his cross-cxamination heard, appears therefore to
constitute the standard which will regulate the granting
or refusing of applications for an examination ™

I think that it should also be stated that a plaintiff who
has chosen his forum has a heavier burden to discharge than a
defendant who is taken tothe forum chosenby the plainuff.
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In constdering the contents of paragraph 7 of the proposed
affidavit, it seems o me that it is hardly within the province
of the dutics of a Chiel Officer of a boat to find other cargo
to replace some other cargo cancelled by a customer. But,
what is more important to my mind, is that this is one of the
lwo or three main questions in issue in this case, that is to
say, the issue of the amount of damages and the mitigation
of damages. Even if the proposed statement as.to the impos-
sibility of flinding other cargo was strictly within the sphere
of the dutics of the Chief’ OfTicer and within his own know-
ledge, | think that this is one of those cases in which it would
be necessary for such a witness to give his evidence viva voce
before the trial Court to enable the Court to observe his de-
meanour and hear his - cross-examination.  In these circum-
stances, | would not be prepared 1o allow affidavit evidence
1o go i at the trial with regard to the proposed statement
in paragraph 7 of Hane'burg-/\u's’ affidavit.

The order which is accordingly made in the plaintiffs® ap-
plication (dated 14th October) is as follows @

(1) Subject to puragraph 2 below, the evidence as.proposed
in paragraphs 1,2, 3, 4, 5 and 6 of the affidavit of Hancborg-
Aas, dated 291h Scptember, 1966, may be given on affidavit
io be produced at the trinl.  The plaintitfs shall be at liberty
to read o evidence at the wial of this action the aforesaid
iffidavit.

(2) The leave praated in paragraph | above is subject to
the plaintiffs allowing Tacilities 10 the defendants 1o examine
the vessel’s fog-book prior to the date of trial.

(3) Teave is refused for alfidavit evidence to be given in
respect o paragraph 7 of the aforesaid affidavit of Hane-
borg-Aus. -

(4) Costs in cause but not against the defendants in any
event.

Order accordingly.
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