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Matrimonial Causes ~Practice - Stav -Divorce —Maintemince Hus-
bund’s petition for  divorce- Respondeunt  wife's  application
Jor a stav of proceedings until arrears due by the petitioner
Iushand snder « maintenance order of this Court dre paid or
secured  Matters  for  considerdtion —Law applicable—Powers
of the Couri to order stay -Discretion of the Courr -

Limitation in practice te one vear's direars-—-The Courts of

Justice Law, 1960 (Law of the Republic No. 14 of 1960}
sections 19 (h) and 29 (2) (h) -The Matrimonial Causes Rules
rule 102 -Clr rule 83,

Matrimoniad  Causes -- Maintenunce  Faifure 10 obey nainte-
nance order - Ohus ot party in defandt to show that his fuilure
o r)/)('_]“ order was duc o hix niisfortnne and not 1o his Janlt
Evecution  Matrimonial Catses Rules, Rule 83.

“Matrimoniad - Cdises  Mainténance  Arrears-=Recovery — Legivhi-

tiont - Praciice and discretion of Court---Limiitation in practice

10 one !-‘('(H".ﬂ' arrears.

¢+ Fi this hushband’s mm:(m lor divorce, the responduzl wr!e'

filedl an application for 4 stay of the proccéedings, il llu.
suiin of . £375 wrrears payable (0 her -by the husbaind petl-
tioner wider a imaintenance order of this Court niade oi
[In. 22nd Du.emhen 1959, be paid to her or othcrwnse secured.

feld, - (I;(a) the First: qucslmn which falls for determi-
nation is wlnlhcn this Court has. power to otder stay of pro-
_u.cduu,s as dpplled Fm

{(b) Il would 5eem lhdt the: Taw and- rulés appliufnhl'c 1o
. matrimonial proccc,dlngs are to bé found in scclmns I9(b) aiid
29 (2) (h) of the Courts of Justice Law, 1960 (Law of the
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Republhic No, i4 of 1960) and the Matrimonial Causes Rules
(Substdiary Legislation, volume H, page 297} Rule 102 of
those Rules provides that in any maiter the practice and
proceduic 1n regard 1o which 15 ""not governed by law or
provided for by (hese rules the practice and proccdure of
the Supreme Couut of Judwature in England m respect of
like matters shall apply .

(¢) There 15 no cxpress provision erther i the statute law
in Cyprus or in the law upplicable by the High Court of Justi-
ce 1n England with regard to such matlers and, consequently
we have 10 ascerlain what s the pracuice and procedure of
the Divorce Dwvision in England in like matters.

(d) Counsel lor both parties are agreed that the practice
apphicable to the present case is lo be found i the Enghsh
case of Leavis v. Leavis [1921] P. 299 ; now reporied in [1921]
All F.R, Rep 206. 1n thal case it was held that, where a
hushand had laled to comply with an order of alimony pen-
dente e, the Court had a discretion whether o1 not to allow
him 10 take a further step in the litigation ; 1n exercising that
discretton the Court would take into consideration whether
fus faifure o comply with the Court’s orders was due to his
lauit o1 msfortune

(2) Conwdering that the mainlenance order made by con-
sent m December, 1959 s sull in force it must, | think, be
presumed (hat the husband’s means and circumstances are
unchanged as he has not laken any steps 1o have the order
varicd. The onus 15 on hum 1o show that his faldure to pay
as ordered was duc to his misfortune and not to his fault,
He has failed to adduce any evidence to discharge that onus,
Huaving regard Lo all the circumstances of this case, and con-
sibening that hus fawlure 1o comply with the Court’s order
1= not due 1o his mislortune, i the exercise of my discretion
whether or not to allow the husband to proceed with his
petition, | direct that the proceedings be stayed unless he
complies with the said order, subject to what s stated below,

(3) The question which now remains to be determined 15
whether the husband should be directed to pay the whole
arrears of more than <i1x years, that is to say, £375, or some.-
thing less. Here, agan, I must have resort to the practice
of the Divorce Dhvision 1n England. Payments of mainte-
nance arc intended for the wilc's support and not to be
hoarded, and therefore, the amount of arrears rccoverable
is 1n the discretion of the Court : Camphell v Campbell
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(19221 P, IR7. [he wile was enttled (o enforce payment 1966
of the mowes duc under the maintenance order by execution Mﬂ' 9
aganst the property of her husband, or take proceedings  ARTIN STEPHAN
to have him commutted to prson lor conlempt in not making Hacopiax
a payment or g sticeession of payments that had been adjud- Dmk"\’:‘w‘ "
sed 4o be withon fus capacnty  This she has Puled 10 do FBAGOPIAN
and ‘is a0 matier of prictee the Divorce Division in England (OTHERW ISE
mpo~es it oretrospective time hmit of a year. beyond which DEKRANOL HE
the hushand wonld ot be required Lo pay arrears @ Pilcher Bamuouki an)
v Pilelier (Noo 2) [1956) 1 AN ELR. 463 ;0 and Luscombe v,

Luscnnhe  (Westpyuster Bank Lid. | Garnjsheey [1962] 1 All

F.R. 66y . )

(4) Rebomg on that prachwe and in exercise ol my discre-
ton, | sl regure the heshand o pay to his wile or lodge
i Cotrt ene year's back maiatesiance Tront sl Nuay, 1965,
mamely 2060, and the costs of this  application, before al-
Ty hun to proceed with s petition.

Oreder and order as 1o cosis,
aecoidingly.
ey qoforrad to

Poedvs v Leavis [I921] P299 0 now reported i J1920] All -
F.R Rep 206 :

Canphell vo Campbeft [1922) P 187 ¢
Pilchier v Pulcher (Nn.. 23 fivs6]l © Al FLR. 463 :

fancombe v, Luscombe (Westminsler Bank Ltd. ---Geu'nishcc)
[1962] 1 Al L R. 668,

Application,

Application by respondent wile 1o stay 'pmccedingq in a
petition for divoree, presented by the husband, until the sum
of £375 pavable to her under a maintenance order of this
Court be paid to her or otherwise secured.

X. Clerides, Tor the petitioner.
S. Devietian. for. the respondent.
The following judament “was delivered by :

Josermines, -J. ¢ This is an application by the respondent
wife for a stay of proceedings in a petition presented by her
husband, until the sum of £375, payable to her under a main-

V77



1966
May ¢

ARTIN STEPHAN

HAGOPIAN
1.

Dk anoui
HAGOPIAN
(O rrrwise
DK RANOUHL
BasinonKiang

tenance order of this Court made on the 22nd December,
1959, bc paid to her or otherwise sccured to the satisfaction
ol the Court.

The husband filed his petition for the divoree in February,
1965, on the pround of his wife’s desertion and the wife filed
an answer to the petition in which, inter alia, she contends
that in September, 1959, she filed a petition for restitution
of conjugal rights which was refused on the 22nd December,
1959, and that on the same day the then Supreme Court of
the Colony of Cyprus madean order by consent directing her
husband to pay to her,as (rom the 1st November, 1959, main-
tenanee for herself during their joint lives until further order
at the eate of £5 per month, payable monthiy ; that on the
I5th January, 1960 the husband paid to the wife’s counsel
the sum of £10 representing the instalments due on the 1st
November and Ist Beeember, 1959, but that he has failed to
pav any other tnstalment or part thercof since then.

Fhe question  which  falls for determnation  is  whether
this  Court has power o order stay ol proceedings  as
applied fTor.

It would scem Lhat the law and rules applicable to matrimonial
proceedings are to be found in scctions 19 (b) and 29 (2)
(b) of the Courts of Justice Law, 1960, and the Matrimonial
Causes Rules (8.4, volume 11, page 297). Rule 102 of those
Rules provides that m any matter the practice or procedure
in regard to w!mh is “nol governed by faw or provided for by
these rules the practice and procedure of the Supreme Cou_rl
of Jud_icnlur- m fingland in respect of like matters shall
apply 7. There 15 no express provision cither in the Statute
Law in (yprus or in the Law applicable by the High Court
of Justice in lnl_l.md with l't.;:.dl'd to such matters and, con-
~.u|uu:llv. we have Lo ascertain what is lhe pl'd(.li(.c and pro-
cedure of the Divagree Division in England in’ like matters.
Counsel for both pdrm.s wre ubrced that the practice appli-
cable 10 the pw;cm case is Lo be found in the English case
of Learis v. L('uws [1921] P. 299; now repor!Ld in [1921]
All E.R. Rep. 266. ln that case it was held that, where a hus-
band had failed ln wmply wnh.ln order of alimony pendente

-fite, uu, Court !md 4 dlscrumn whcthcr or not to allow him

to lakg a fTurther sh.p in the Imgauon i in exercising that dis-
crcllon the Court would take -into consideration whether his
ﬂulurc to comply with the Court s orders was due to his fault
or misfortune.
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Relying on that principle 1 now turn to the facts of this case.

The only muiteriab before this Court is the husband’s peti-
tion, the wife’s answer, aii office copy of the mainlenance
order made on the 22id Deceniber, 1959, and certain admis-
sions made in tlic course of the Learing. Neither party filed
any affiddvit evidente.  The maintenafice oider of 1959,
which is adimitted by the husband, is a consent order. i
was further adniitted on behall of the husband thai he has
not made dny pdym-..nts since Deceniber 1959 aiid that he has
not taken any $1¢ps to have the said order varied in any way.
O the other haid, it is adiitied by the wife that she did not
take any steps to have the said order enforced dgaln‘;t her
husband for a period of six years uatil November, 1965, when
she applied to lh|:. Court, under the provisions ol rule 83 of
the Matrimoniai Causes Rules, to have the samid order trans-
ferred to the District Court of Nicosia for exccution ; and
that v fact she has not taken out any writ of exccution against
the husbund.  The husband has been residing and working
in Nicosia durthg (he whole of this period, while the wife has
been hiving in Beirul, 1 ebanon.

Cousidering that the maintenance order made by consent

December, 1959 is still in foree it must, 1 think, 'be presu-
med that the husband’s means and circumstances are unchan-
ged as he has not taken any steps to have the order varied.
Fhe onus s on him to show that his failure 1o pay as ordered
was due to his misfortune and not to his fault.  He has failed
fo adduce any cvidenee to discharge  that onus.  Having
regard to all the circumstances of this case, and considering
that his failure to comply with the Court’s order s nat duc
S o hes wisfortune, in the eaeraise of my diserction whether
or not 1w allow the husband to proceed with his petition, |
direct that the proceedings be stayed unless he complies with
the said order, subject to what is stated below,

The guestion which now remains 10 be  determined is whe-
ther the husband should be directed to pay the whole arrears
of more than six years, that is to say, £375, or something
tess.  Here, again, | must have resort {o the practice of the
Divorce Division in England.  Payments of maintenance
are inmtended for the wifc’s support and not to be hourded,
and thercfore the amount of arvears  recoverable is i the
discretion of the Court : Campbell v. Camphell [1922) P, 187,
The wifc was entitled to enforce payment of the monies due
under the maintenance order by cxccution against the pro-
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perty of her hushand, or ke proceedings o have him com-
nulted o prison Tor contempl in not making i paviment or
A stecession ol payments that had been adjudgecd to be within
hiv capacity. This she has failed o do; and as o nater of
practive the Divorce Division in England maposes o retros-
pective time lmit of a year, beyond which the husband would
not be required o pay arrears @ Pilcher v. Pileher (No.o 2)
(199 1 AN F.R. 463 ; and Luscombe v, Luseonibe  {(Wesi-
minster Bank Lid. Garnishee) [1962) 1 Al E.R, 668

Relying on that practice and in exercise of my discretion,
I shall require the husband o pay to his wile vt lodge in
Court one vear’s back maintenance from the 1st May, 1966,
namely  £60, and the costs of this application, before allowing
him to proceed with his petition.

Order of stay of proceedings accordingly.  The  husband
shall pay 10 the wife the costs of this application on the scale
of £60 but for one appearance only

COvder and oider as 1o costs,
accordingly.
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