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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

{Case No. 187]62)

Administrative Law—Public Officers—Promotion of public officers
by decision of a collecrive body, in this case the Public Service
Commission established under Article 124 of the Constitu-
tion—Participation in the relevamt proceedings of a member
related to some of the candidates—Invalidity of the resulting
decision in so far as the candidates so related are concerned—
Even if the said decision did not result because of the vote of
such member.

Administrative and Constitutional Law-—The Public Service Com-
mission—Article 124 of the Constitution—Temporary absence
of its Chairman during a meeting for interviewing of candi-
dates for promotion—Pro tempore presiding over by a member
of the said Commission at the request of the Chairman—Such
pro tempore presiding over nor excluded by Article 1252 of
the Constitution.

The applicant in the present recourse, complains that the
decision of the Public Service Commission to promote the
three Interested Parties {1} Seraphim Michael, (2) Michael
Papadouris and (3) Andreas Hadji Yianni, to the post of
Forest Ranger, in preference and instead of him is null and
void.

Counsel for the applicant has challenged the validity of
the decision concerned on two main grounds :

(g) That at the meeting of the 14th June, 1962, when the
promotions in question were decided upon, the late Mr.
Michaelides, a then member of the Commission, took part
in the vote, though he was related to some of the candidates ;
he was the first cousin of the applicant whilst Interested Party
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Michael Papadouris is married to a niece of his and Inte-
rested Party Seraphim Michael is the son of a first cousin
of his.

(b)) That at one of the meetings of the Commission viz.
on the 24th April, 1962, at which interviews of the candi-
dates took place leading to the decision of the 14th June,
1962, the Chairman of the Commission absented himself
for some time and had asked one of the members, again
the late Mr. Michaelides, to preside in his place.

Paragraph 2 of Article 125 of the Constitution provides
that the Chairman of the Public Service Commission con-
venes and presides at the meetings of the Commission.

Held, on ground (a) :

(1) Three candidates i.e. the applicant and two of the Intere-
sted Parties, Seraphim Michael and Michael Papadouris, were
sufficiently related to the late Mr. Michaelides, by present-
day Cyprus realities and standards—of which I take judicial
notice—so as to render it proper to treat them, for the pur-
poses of this case, as close, rather than distant, relatives of his.

{2) The principles adopted in Greece, that the partici-
pation of a disqualified member in a collective body involves
the invalidity of the resulting decision, even if it did not re-
sult because of the vote of such member, gives expression
to basic requirements of natural justice and is a general prin-
ciple of administrative law constituting a most necessary
and useful rule of proper administration and, as such, it
ought to be followed by this court too.

Principle laid down in the Decision 1187/1950 (vol. 1950A
p. 991), of the Greek Council of State, followed.

(3) The paramount requirements, viz. that the compo-
sition of a collective body should appear to guarantee an
independent judgment and should be such as not to shake
the confidence of the subject in the impartiality of such organ,
have been defeated to such an extent through the partici-
pation in the proceedings of the Commission of a relative
of three inter se competing candidates, so as to render its
composition for the relevant purpose defective and its even-
tual decision in the matter invalid, in so far as the two In-
terested Parties, Michael Papadouris and Seraphim Michael,
are affected.
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(4) Therefore, the promotions of the Interested Parties,

1964

Michael Papadouris and Seraphim Michael, to the post of g’-’]’" 233
Forest Ranger should be declared to be nuil and void on ov__'_
ground {a) put forward by counsel for applicant, GEORGHIOS
MICHAEL
Held, on ground (&) : KaLLOURTS
(1) The provisions of Article 125.2 of the Constitution and
. . TuHe REPUBLIC
do not exclude a member from presiding over the Commis- oF CYPRUS,
sion, once he was authorised to do so in the appropriate THROUGH
manner. THE PusLIiC
o . . . ] SERVICE
{2) A provision concerning who is to preside, with ab-  Commission
sence of provision of what is to happen as regards presiding (AN INDEPEN-
DENT Boby)

in case of absence of the Chairman, cannot be taken as ex-
cluding proper arrangements for a pro tempore chairman
of a meeting.

(3) Ground (b) of applicant cannot succeed and, there-
fore, the promotion of Interested Party, Andreas Hadji
Yiannis ts not invalid on this ground either,

Order in terms.

Cases referred to :
Decision No. 1187 of 1950 of the Greek Council of State (vol.

1950A, p. 991) ;

Decision No. 1451 of 1954 of the Greek Council of State (vol.
1954G.B, 1782 at p. 1783); N

Decision No. 351 of 1956 of the Greek Council of Strate (vol,
1956A, p. 471 at p. 473);

Decision No. 1286 of 1957 of the Greek Council of State (vol.
1957B, p. 657) ; .

Case of Decharme, decided in 1952 by the French Council

of State ;

Case of Ricros, decided in 1954 by the French Council of State ;

Decision 1323 of 1954 of the Greek Council of State (vol.
19548, p. 1625) ;

Papapetrou and the Republic, 2 RS.C.C. 61, at p. 71 ;

Decision 1016 of 1954 of the Greek Council of State (vol.
1954B, p. 1232) ;

Decision 617 of 1954 of the Greek Council of State (vol. 1954A,

p. 724).

Recourse.

Recourse against the decision of the Public Service Com-
mission dated 2nd August, 1962, to promote the three
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Interested Parties, Seraphim Michael, Michael Papadouris
and Andreas Hadji Yiannis, to the post of Forest Ranger,
in preference and instead of the applicant.

L. N. Clerides for the applicant.

K. C. Talarides, Counsel of the Republic, for the res-
pondent.

Cur. adv. wvult.
The facts sufficiently appear in the judgment of :—

TriaNTAFYLLIDES, J.: 'The applicant in this case com-
plains that the decision of respondent to promote the three
Interested Parties, Seraphim Michael, Michael Papadouris
and Andreas Hadji Yianni, to the post of Forest Ranger,
in preference and instead of the applicant is null and void.

On the 14th June, 1962, the Public Service Commission,
having interviewed in April, 1962, some thirty Foresters
with a view to filling vacancies in the post of Forest Ranger,
promoted thereto the said Interested Parties : applicant
though he had been interviewed, as a candidate, was not
promoted. The relevant decision of the Commission is
exhibit 3 in this case. In all, ten Foresters were promoted
to Forest Rangers.

All interested Parties, having already been previously in-
formed of these proceedings, were duly notified also of the
hearing of this case, but they did not appear on that day ;
that was a course which they were perfectly entitled to adopt,
being content with the defence of this case by the Republic’s
counsel.

Counset for applicant has challenged the validity of the
decision concerned on two main grounds ; the factual con-
tent of which became eventually common ground at the
hearing of this case :

(a) That at the meeting of the 14th June, 1962, when the
promotions in question were decided upon, the late
Mr. Michaelides, a then member of the Commission,
took part in the vote, though he was related to some
of the candidates ; he was the first cousin of applicant
whilst Interested Party Papadouris is married to a
niece of his and Interested Party Michael is the son
of a first cousin of his, as it is stated in the uncon-
tested facts of the statement of the case.
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(&) That at one of the meetings of the Commission wviz.
on the 24th April, 1962, at which interviews of the
candidates took place leading to the decision of the 14th
June, 1962, the Chairman of the Commission ab-
sented himself for some time and had asked one of
the members, again the late Mr. Michaelides, to
preside in his place.

I shall deal first with ground (a), above.

There is no suggestion whatsoever that Mr. Michaelides
has not acted all along with good faith. This has been
made abundantly clear by counsel for applicant. Nor is
it suggested that through Mr. Michaelides casting his vote
the Comrmission has reached a decision, which would not
have been reached if he had not voted on the 14th June,
1962,

There remains, therefore, to decide if, in the absence of
bad faith or decisive influence on the outcome of the matter,
nevertheless, the participation of a member of the Com-
mission, who was related to some of the candidates should
render the decision reached void, on the ground of defective
composition of the Commission for the purpose of reaching
such a decision.

The matter is one of proper administration and natural
justice. It has to be resolved in accordance with generally
accepted principles of administrative Law relevant to it.

A leading case in Greece, which appears to lay down the
principle applicable there, is the decision of the Council of
State 1187/1950 (vol. 1950A, p. 991) where it is stated—

«Td Gpyava, TGV oOmoiwv, dmaiteitat katd vopov 1
oOpmpadic S1a v mapaywynyv doknTikiig Tivog mpakewg,
deov Omwg Tapéywoly £yyinotv duepoAfmTou Kkpigews.
‘O kaviov obtog Biv amoreiel 1o mepieydpevov fBikod
povov aitfparog Tijg lMoMiteiag dikaiou, dAAA guvioTd
kal vopikiiv Eémrayfyv, fig 1 mapaPacig Endyst akupdTTa,
érav deopoi §j idtalovoa oxEoig Tpdg TA TipdowNa, elg
d adopd 1| kptvopévn OmdBeolg, fj oupdipov elg TV
gékBaciv g, Snploupyolol Tekpfpla Emmpeacpold Tob
Spyavou, khovilovra Tiv memoifnov Tol Slotkouyévou
¢mi 70 adidPhnrov Tiig kpigewg adTod.»

(“* The organs of which the participation is required for
the making of an administrative act, must appear to
guarantee an independent judgment. This rule is not
only a moral need for the existence of a State under the
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Rule of Law, but it also amounts to a legal ordinance the
contravention of which has as a consequence the inva-
lidity of an act, when ties or a special relationship with
the persons, to which the matter under examination
refers, or an interest in the outcome of such matter,
create the presumption of bias of the organ concerned,
shaking the confidence of the subject in the impartiality
of such organ.”)

Actually in the above Greek case the Council of State
declared certain promotions to be void because on a board,
the consent of which was a necessary step to such promotions,
sat a member who was closely related to two of the candi-
dates who were promoted. The said candidates were con-
sidered to be suitable for promotion unanimously, but the
Council of State held that this factor could not affect the
outcome of the recourse because the participation of the said
member on the Board «fjro Suvardév va émqpedory v Kkpi-
owv aGtol kai 8&v firo voupogy (““ could possibly affect its
judgment and was not lawful ™).

The above Decision was applied in Decision 1451/1954
of the Council of State (vol. 1954F, p. 1782 at p. 1783).
There a bakery permit was annulled because in the approp-
riate committee participated a close relative of the person
to whom such permit was issued.

Decision 1187/1950 was followed in Decision 351/1956
of the Council of State (vol. 1956A, p. 471 at p. 473) ; that
was a case where one of the members of the collective body
concerned had personal reasons to be disposed unfavourably
towards the applicant, As it turned out, however, he did
not vote against the applicant; it was held, nevertheless, that
«To yeyovog o1t & KA., peraoywy eig miv olbvBeoiv Tijg Em-
Tpotiig, 8&v kaveyfidioev Tov aitolvra, ddv dpkel Tva xaAhiyy
v &k Tol dvwrépou Adyou mhnppéreiav, €¢° Soov ék Tiig
cuppeToxijc Tol uéhoug abrod 1| 'Emrpomty guvetéBn év maoy
nepimT@oer kak@e». (““ the fact that K.D., having partici-
pated as a member of the Committee, did not vote against
the applicant, is not sufficient to offset the defect arising,
as above, because through the participation of such member
the Committee, was in any case composed improperly ™).

The same Decision, 1187/1950, was followed also in De-
cision 1286/1957 of the Council of State (vol. 1957B, p. 657) ;
it is held there that the sub judice act is rendered void, through
the participation of a disqualified member in a collective body
aXwplg va elvar avaykn va anodelx@ij, om ) Andbeica amo-
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$aoig UmijpEev npdypart pepohnmrikiy. (“ without any need
to prove that the decision taken was in fact partial ).

The relevant principles are to be found set out, also, in
the officially issued *‘ Conclusions from the Jurisprudence
of the Council of State ” in Greece (1929-1959) at pp. 111-
112. Tt is confirmed there that the participation of a dis-
qualified member involves the invalidity of the resulting
decision, even if it did not result because of the vote of
such member.

I am of the opinion that the principle adopted in Greece,
as set out above, gives expression to basic requirements of
natural justice and is a general principle of administrative
law constituting a most necessary and useful rule of proper
administration and, as such, it ought to be followed by this
Court too.

As already stated, it is common ground that the late
Mr. Michaelides presided for some time at the meeting of
the Commission of the 24th April, 1962, whilst candidates
for the post in question were being interviewed (and as it
appears from the minutes exhibit 2, it is on that day that
both the applicant and all the Interested Parties were inter-
viewed) and he also took part in the vote on the 14th June,
1962, when the promotions of the Interested Parties were
decided upon.

It is not also in dispute that the late Mr. Michaelides was
related to applicant and to the Interested Parties Papadouris
and Michael to the extent stated already earlier in this
Jjudgment.

I do not think it necessary to go into the question of
which are the exact degrees of kindred which would dis-
qualify a member of a collective organ from taking part
in its proceedings in a matter relating to one of his relatives.
This would have been necessary to do if the Interested
Parties only were related to Mr. Michaelides and a non-
relative was applying for annulment of their promotions.
Then I would have had to resolve the aforesaid question,
a question which is not governed, as far as I am aware,
by any express provision in Cyprus.

In the circumstances of the present case, the position
is rather different. Not only the aforesaid two Interested
Parties were related to Mr. Michaelides, in varying de-
grees, but also the applicant himself. In deciding on the
promotions in question, the Commission had to adjudi-
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cate not only between competing claims to promotion
of relatives of Mr. Michaelides and of other candidates,
not related to him, but it also had to decide on competing
claims inter se of three relatives of his, the applicant and
the two Interested Parties, Papadouris and Michael.

All the aforementioned three candidates were, in my
opinion, sufficiently related to the late Mr. Michaelides, by
present-day Cyprus realities and standards—of which I take
judictal notice—so as to render it proper to treat them,
for the purposes of this case, as close, rather than distant,
relatives of his.

In the light of the above, and in all the circumstances
of this case, applying the principle in force in Greece,
as found to be properly applicable also in Cyprus, I have
come to the conclusion that the paramount requirements,
viz. that the composition of a collective body should appear
to guarantee an independent judgment and should be such
as not to shake the confidence of the subject in the impar-
tiality of such organ, have been defeated to such an extent
through the participation in the proceedings of the Com-
mission of a relative of three inter se competing candidates,
so as to render its composition for the relevant purpose
defective and its eventual decision in the matter invalid,
in so far as the two Interested Parties, Papadouris and
Michael, are affected.

I have reached this conclusion with certainty concern-
ing the legal and factual aspects thereof but also with some
considerable degree of moral reluctance, because I am
satisfied that there is no reason at all to doubt the good
faith of the late Mr. Michaelides in participating in the
proceedings of the Commission concerning the said pro-
motions. I have also no reason at all to doubt the good
faith of the remaining members of the Commission in
allowing such participation. It is apparently a case where
Mr. Michaelides and the rematning members, including
the Chairman of the Commission, did not address their
minds to the question of specific disqualification of Mr.
Michaelides. ‘They have been working under the severe
handicap of the absence of any legislative provision re-
gulating such matters as disqualification of members, for
the purpose of internal proceedings of the Commission, and
cognate matters affecting the discharge of the duties of the
Commission. It is not, therefore, difficult to understand
how a matter of the nature dealt with in this case, may have
been overlooked. Cn the other hand, I have no doubt
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that, in spite of the undisputed good faith of all concerned,
it was essential to give effect to the principle of proper
administration expounded in this judgment. It is significant
in this connection to note the provisions of Article 124.6 (2)
of the Constitution which, though not directly applicable to
the problem in hand, they indicate the need for members of
the Commission to be entirely independent of all ties in
approaching matters calling for consideration by them.

Counsel for respondent has also agreed, in a fair discharge
of his duty to the Court, that applicant was entitled to succeed
on ground (a@). In doing so, he relied on the relevant
principle applicable in France as set out in “ Contentieux
Administratif ” by Odent, vol. 3, p. 903.

In France this principle, being practically the same as that
obtaining in Greece, is applied with some degree of ela-
sticity. It was decided, for example, in 1952 in the case of
Decharme that the administrative act concerned need not be
annulled if in the circumstances of a case, it appears that the
presence of a disqualified member was not of such a nature
as to exert an influence on the result of the vote leading to
such act. But even under the French jurisprudence I
have no doubt that the validity of the promotions, the sub-
ject-matter of this case, would not have been saved because
of the nature of the participation in the proceedings of the
disqualified member, the late Mr. Michaelides. He not
only participated fully, but even to a greater extent than
ordinarily in that he presided over the Commission at an
essential stage of the proceedings, the interview of candi-
dates, leading to the promotions in question. A case on
the point was decided in 1954 by the French Council of
State—it 1s the case of Ricros. There a member of a col-
lective organ, who had a personal interest in the examination
of somebody else’s application for a professional licence, was
held to be disqualified and his participation led to the annul-
ment of the deciston taken in the matter, though he had not
taken part in the vote at all, merely because he had presided
at the meeting at which the application was considered.
Furthermore, the collective organ involved in the Ricros
case was not even the body which would have issued the
licence in question but only an organ on the opinion of
which the licensing body would have acted.

I am, therefore, of the opinion that quite properly counsel
for the Republic, while basing himself on the principles in
force in France, has stated that the participation of the late
Mr. Michaelides was a proper ground for annulment of
he promotions concerned.
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In deciding that it was proper in this case to annul the
said two promotions I have kept in mind the principle, also
applicable in Greece, that a member need not be treated as
disqualified if, as a result, the remaining members cannot
constitute a quorum (see ‘‘ Conclusions from the Juris-
prudence of the Council of State” in Greece, at p. 112},
Without going into the whole question of the quorum of the
Public Service Commission, I am satisfied that the absence
of one member, the late Mr. Michaelides, at its meeting of
the 14th June, 1962, would not have prevented the formation
of a quorum. There is nothing in the relevant Articles of
the Constitution, 124 and 125, to necessitate that the quorum
of the Commission should be its full membership. As no
specific provision on the quorum has been made in the Cons-
titution or by any legislation, the matter of quorum of the
Public Service Commission is to be governed by the general
principles applicable to quorum of collective organs, into
which I need not go at length in this judgment. It suffices
to say that they do not require the presence of al/l members
of a collective organ for the purpose of forming a quorum.
Actually, the provisions of Article 124.7 tend to negative
any suggestion that the quorum of the Commission is its
full membership, because in the said provisions the term
““may ’’ is employed with regard to the power of appointing
acting members of the Public Service Commission, instead
of the term “ shall ” which would otherwise have had to be
employed.

For all the above reasons, I have rcached the conclusion
that the promotions of the Interested Parties, Papadouris
and Michael, to the post of Forest Ranger should be de-
clared to be null and void on ground (a) put forward by
counsel for applicant.

There remains now to consider the validity of the pro-
motion of Interested Party Hadji Yiannis, who on the basis
of the statement of case, does not appear to have been re-
lated to the late Mr. Michaelides and, therefore, is not
affccted by the disqualification of Mr. Michaelides for the
purpose of the relevant proceedings of the Commission.
It 1s, therefore, necessary to go into ground (&) of counsel
for applicant.

Though it is not stated in the relevant minutes, it is not
disputed that on the 24th of April, 1964, the Chairman
of the Public Service Commission absented himself from
such meecting for some time, not less than an hour, and, in
the meantime, Mr. Michaelides was requested by him to
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preside over the meeting. It was at such meeting that the
applicant and the three Interested Parties were interviewed
for promotion.

Counsel for applicant has argued that in view of the pro-
visions of Article 125.2, which state that the Chairman
‘ shall preside ”’ at the meetings of the Public Service Com-
mission, the relevant proceedings and the eventual decision
reached on the 14th June, 1962, are invalidated through
the absence of the Chairman and the presiding over the Com-
mission by a member nominated by the Chairman, and not
even elected by the members for the purpose.

There is no provision in the relevant Article of the Consti-
tution concerning the case of absence of the Chairman, as
far as presiding over the Commussion is concerned, nor has
this matter been regulated- by legislation. In approaching
this question, it should be borne in mind that this is a matter
of a temporary absence from a meeting and not of incapacity
of the Chairman of the Commission to discharge its duties.

It is to be resolved in the light of general principles appli-
cable to the conduct of proceedings of collective bodies.
One such principle 1s to be found in a decision given by the
Greek Council of State, 1323/1954, (vol. 1954B, p. 1625).
That was a case where the relevant legislation stated who
should preside over the collective organ concerned and who
was to replace him in case of absence. There was no
provision made as to who would preside in case of absence
of both. It was held that, in accordance with the general
principles obtaining in the matter, the person to preside
should be the senior of the members present. In the case
of the Public Service Commission, it is to be noted that the
late Mr. Michaelides was one of the members of the Com-
misston originally appointed, when it was constituted, on
the 16th August, 1960. (See the official Gazette of the 16th
August, 1960). So, he ranked in seniority equally with all
members of the Commission who were present and had been
appointed also on that date. There being, therefore, no
" question of any particular member being the senior in the
absence of the Chairman, in my opinion, it was quite proper
for theChairman to designate one of the equally senior mem-
bers, who had been appointed with him on the 16th August,
1960, to act for him pro tempore.

It is significant that this temporary acting for the Chair-
man has not even been recorded in the minutes, which rea-
sonability tends to show that it was impliedly consented to by
the remaining present members of the Commission, be-
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cause otherwise if an objection were to have been raised the
minutes would have shown that the matter was regulated by
a decision taken in this respect. It may, therefore, be taken
that the nomination of the late Mr. Michaelides to act for
the Chairman for a short while was impliedly approved by
the Commission unanimously in the exercise of its inherent
powers to regulate its proceedings at a meeting.

In my opinion the provisions of Article 125.2 do not ex-
clude a member from presiding over the Commission, once
he was authorised to do so in the appropriate manner. This
1s supported by the aforesaid decision of the Greek Council
of State, where, as already stated, it was clearly held that the
senior member of a collective body could preside, in the
absence of those who were expressly designated by law as the
Chairman and substitute Chairman of the body concerned.
A provision concerning who is to preside, with absence of
provision of what is to happen as regards presiding in case
of absence of the Chairman, cannot be taken as excluding
proper arrangements for a pro tempore chairman of a meeting.

For these reasons I find that ground (&) of applicant
cannot succeed and, therefore, the promotion of Interested
Party Hadji Yiannis is not invalid on this ground either.

It is now up to the Public Service Commission to recon-
sider the matter of filling, by promotion, the two posts of
Forest Ranger, to which Interested Parties Papadouris and
Michael were promoted and whose promotions have now
been annulled. As such promotions have been annulled
not on their merits but due to the defective, as found, compo-
sition, for the purpose, of the Commission, there is nothing
to prevent the said two Interested Parties from being duly
considered again for promotion, Of course, applicant and
any other of the then candidates are also entitled to consi-
deration for promotion to such posts.

In reconsidering the filling of the said two promotion
posts, the matter has to be considercd on the basis of the
situation prevailing on the 14th June, 1962 (see in this res-
pect, Papapetrou and The Republic, 2 R.5.C.C. 61 at p. 71).
In view of this, if the Public Service Commission were to
decide, in a proper exercise of its powers, to promote again
the two Interested Parties to the two vacancies concerned,
the question might arise regarding the date of the effect of
its new decision. Though on principle an administrative
act cannot be applied retrospectively, it may fall to be exa-
mined by the Commission whether this is a case which comes
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under a recognized exception to such principle, as it is to be
found in the aforesaid “ Conclusions from Jurisprudence
of the Council of State ", at p. 197, as well as in decisions of
the Greek Council of State 1016/1954, 617/1954. At this
stage, | am not pronouncing at all on this matter. I am only
drawing attention to it as being relevant, having held that
reconsideration of the filling of the two promotion posts
should be made on the basis of the situation prevailing when
the original decision in respect of them was taken, Needless
to stress, that the Commission though entitled, is not bound
to reappoint the same persons.

As regards costs, I have decided, in all the circumstances
of this case, to make no order as to costs, bearing especially
in mind also that costs had to be incurred by respondent
through an adjournment and new pleadings which were
made necessary by an application for amendment of a mis-
description in the original application.

Order in terms. No order
as to costs.
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