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POLYVIOS MAVROMMATIS AND ANOTHER.
Appellants ( Plaintiffs),
¥,
. THE REPUBLIC, THROUGH
THE ATTORNEY-GENERAL, AND/OR

2. THE GREEK COMMUNAL CHAMBER
THROUGH ITS PRESIDENT, VICE-PRE-
SIDENT AND MEMBERS,

Respondents  Defendunis)
{Civil Appeal No. 4388),

<

Action—Action for a declaration—No jurisdiction or power of the

Courts to make o declaration on a subfect relief in respect of
which is beyond the furisdiction of the Courts.

Constitutional Law—Unconstitutionality of laws—Lows of the Greek

Communal Chamber No. 9/60 and No. 4/61, alleged to be contrary
to articles 87, 88 and 91 of the Constitution—Action for a declara-
tlon that a law is unconstitutienal—The Courts have no furisdiction
to entertain such action—Therefore, there is no scope in such
action for an application for reference to the Supreme Constitu-
tional Court under article 144. | of the Constitution.

Constitutional law—Ambiguity in the Constitution—Exclusive jurisdic-

tion of the Supreme Constitutional Court—Article 149(b} of the
Constitution—The Courts_have power to consider whether or not
there is an embiguity in the Constitution.

By their action the appellants claimed in substance a decla-
ration that the laws No. 9/60 and No. 4/6| of the Gréek Com-
munal Chamber are unconstitutional as being contrary to
articles 87,88 and 91 of the Constitution. At a certain stage
after the institution of the action the plaintiffs applied to the
trial Court under article 144, | of the Constitution that the
question so raised be reserved for the opinion of the Supreme
Constitutional Court. Article {44.] provides : "A party to
any judicial proceedings, including proceedings on appeal, may,
at any stage thereof, raise the question of the unconstitutiona-
lity of any law or decision or any provision thereof material
for the determination of any matter ac issue in such proceed-
ings and thereupon the Court before which such question
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is raised shall reserve the question for the decision of the Su- 1962
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preme Constitutional Court and stay further proceedings until —_

- ; PoLyvios
such question is determined by the Suprleme Constitutional MAVROMMATIS
Court™. : AND ANOTHER

V.
In the course of his address counsel for the plaintifis madea ~ THE RePusLIC
& ANOTHER

second application that the “case be referred to the Supreme

Constitutional Court under the provisions of arttcle 149(b)

for the interpretation of certain articles of the Constitution.

Article 149 provides : “The Supreme Constitutional Court

shall have exclusive jurisdiction—(a).......... (b) to make

in case of ambiguity, any interpretation of this Constitutlon,

due regard being had to the letter and spirit of the Zurich

Agreement dated the | Ith February, 1959, and of the London"
Agreement dated the |9th February, 1959,

The trial Court dismissed both applicatians and the plaintiffs
appealed against that judgment, which is set out in full imme-
diately after the judgment of the High Court in this case.

Held : Agreeing with the finding of the trial Court and
with its reasons for judgment, quite clearly the substance of
the plaintiffs” claim in the prayer for relief is 2 declaration that
the two laws referred to are unconstitutional. Neither the
District Court nor this Court has jurisdiction to make a decla-
ration on a subject with which it has no power to deal.

Appeal dismissed.

Cases referred to :

Barraclough v. Brown and another (1897) A.C. 615.

Appeal.

Appeal against the judgment of the District Court of
Nicosia (L. Loizou and Chr. loannides D.J.J) dated the
9.2.62 (Action No. 2676/61) dismissing plantills’ application
asking it to refer to the Supreme Constitutional Court gucs-
tions arising as a result of the enactment of certain laws by
the Greek Communal Chamber, in an aclion tor a declaration
that the said laws are unconstitutional,

Fro Saveriades for the appellants,

A Gaverdlides for 1espondent No. 1.

G. Chryssafinis with A. Triantafytlides for respondent
No. 2.
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Judgment.

This is an appeal by the plaintiffs from the judgment of
the District Court of Nicosia dismissing the plaintiffs” apph-
cation, brought before the District Court of Nicosta on
December 19, 1961, asking it to refer to the Supreme Consti-
tutional Court questions arising as the result of the enactment
of certain acts by the Greck Communal Chamber, namely
Law 9 of 1960 and published in the official Gazette of the
Government No. 33 of January, 1961, and Law No. 4/61.
published in the official Garette on the 19th May, 1961
They allgge.these acts contravene articles 87, 88 and 91 of
the Constitution.

The plaintiffs also asked for a stay of proceedings in the
District Court until the poinis raised are finally determined
by the Supieme Constitutional Court.

On February 9, 1962, the District Court dismissed the
plaintiffy’ application on the ground that the matter in issue
is within the exclusive jurisdiction of the Supreme Constitu-
tional Court and beyond the jurisdiction of the District Court.

It 1s unnccessary to consider at length the vartous grounds
stated 1 the notice of appeul because we agree with the
finding of the trial court, and with its rcasons for judgment,
that quite clearly the substance of the plaintiffs’ claim n
their prayer for relief is a declaration that the two laws re-
ferred (o are unconstitutional. Neither the District Court
nor this Courl has jurisdiction (1o make a declaration on a
subject with which it has no power to deal.

The appeal will be dismissed with costs.
Appead  dismissed

Note . The judgment of the Ditnet Court of Nicosia, which was np
hetd by the High Court in this appeal, follows |

“The apphcants are plaintdTs in Acuion No. 2676/61 and
by this application they ratse the question of the unconstitu
tionality of Laws 9 of 1960 and 4 of 1961, both of the Greek
Communal Chamber and apply under article 144(1) of the
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Constitution that the question so raised be reserved for the
opinion of the Supreme Constitutional Court.

In the course of his address counsel appearing for the
applicants has made a second application that ““the case be
referred to the Supreme Constitutional Court under the provi-
“sions of article 149(b) of the Constitution for interpretation,
as he put it, whether these laws conflict with certain articles
of the Constitution and for interpretation of the Constitu-
lion as regards these articles. We wanl to state straight away
that we find no substance at all in this second application
and must therefore dismiss it.

Noe doubt the Supreme Constitutional Court has ex-
clusive jurisdiction to make any interpretation of the Consti-
tutton due regard being had to the letter and spirit of the
Zurich and London Agreements but only in case of ambiguily
and where the question is material for the determination of
the proceedings in which the application is made.

We have not been able to understand what ambiguity the
learned counsel had in mind ; he certainly has not referred
us to the provisions of any article of the Constitution which
he considers ambiguous and which he wishes the Supreme
Constitutional Court to interpret,

We how-come to thé:fipplication under the provisions
of article 144 of the Constitution. Paragraph (1) of the
article reads as follows :

“A party to any judicial procecdings, including proceed-
ings on appeal, may, at any stage thercof, raise the
question of the unconstitutionality of any law or decision
or any provision thersof material for the determination
of any matter at issue in such proceedings and thercupon
the Court before which such question is raised shall
reserve the question for the decision of the Supreme
Constitutional Court and stay further proceedings until
such question 1s determined by the Supreme Conslitu-
tivnal Courl™,

Quite clearly it is meumbent upon a Court once the
gquestion  of unconstitutionality of any law or provision
thereof, which is material For the interpretation of the matier
at issue, 1 raised by any paity 1o the procecdings (o yeserve
such question for the decision of the Supreme Constitutionad
Court,
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The question therefore which falls for consideration in
o far as this application is concerned is whether the question
of unconstitutionality raised is materia! for the determination
of the matter at issue in action No.2676/61.

By the endorsement of claim in the action the plaintiffs
claim :

“A). AfAway 100 AwooTnplou dvaryvwploews Tév Ar-
KEIUATWY TV EvarydvTwy TV epieyoutvay Suvd-
per Tol Zuvtdypartos kal AfAwov Tod AikaoTnpiou
411t & Nouos TMepl "Amolnuiwoews Tod TTpoidpou,
‘AvnirpotBpou xal MeA&dv THig ‘EAAnvikiis Kowo-
Tikfis Tuveheuoews U &plBudv 9/60 tyfveto kai
elven ko' UmrépPaociy 1év Eoucidy T ‘EAAR kTS
Kotvorikfls Zuveheuoews kalff] mapdvouos xal/f
glvar &vTiletos Trpds 16 Zivrayua wapaPiadwv
oUtw kal/f) karamwardv Ta Bikonpora Ty fva-
YovTwy

B). Awdtaypa ToU Awaornpiov dmws 6 Néuos TTepi
‘Aol nuiwoews ol TpoéBpou, "AvTimpotdpou, kai
MeAddv s ‘EAAnuikis KowoTixiis ZuveAeUoews
Ut &piBpoy 9/60 phy lpapuoctfi, &5 mapaPidlwy
kaiffy kaTamoTdy Td TuvTaypaTikd SikaiopaTa
Ty tvarydvrwov ko' & dvmiPaivel xaiff] kal elvon
&oUppoovos kai/f dvTiBeTos wpds TO TUvrayua, ToOV
Uméptarov Nopov™”

The next two paragraphs are identical with paragraphs
A and B but relate to Law 4 of 1961,

('O Tepil TMpoUmoroyrguol s ‘EAAnwikiis KoivoTixiis
Zuvghevoews Nopos 1961).

We now come to the statement of claim.

Paragraph | states thal both plaintiffs are citizens of the
Republic and members of the Greek Community and are
liable to tanation under the laws of the Republic.

Paragraphs 3 and 4 deal with the promulgation and the
various provisions of the two laws, and in paragraph 5 it 1»
alleged that law 9 of 1960 and certain provisions of law 4 of
1961 were promulgated unlawfully and/or that they are in
excess of the legislative powers of the Greek Communai
Chamber under articles 87 and 88, and 87, 88 and 91 of the
Conslitution respectively.
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In paragraph 6 of the statement of claim it is stated that
the plaintiffs have a legal right as individuals and/or as mem-
bers of the Greek Comniunity that the two laws be not applied
in view of the fact that their. application will injure the legal
rights of plaintiffs under the Constitution,

Finally they claim as per endorsement of the writ of
summons.

it is in our view quite clear that the substance of the
claim in the prayer is in fact a declaration that the two laws
are unconstitutional.

By virtue of section 41 of the Courts of Justice Law,
1960, (Law 14 of 1960) every Court in the exercise of its civil
jurisdiction has power to make binding declarations of right
whether any consequential relief is or could be claimed or not.
The provisions of s. 41 of our Courts of Justice Law are substa-
mially the same as those of Order XXV 1.5 of the Rules of the
Supreme Court in England and there is authority to the eflect
that this discretionary power of the Court extends to cases
where a plaintiff is sceking relief or in whom a right (o relief
is alleged to cxist even though he cannot establish a lepal

“cause of action. =57

- [l is however quile clear Mrom the decision of the House
of Lords in Barracfouglt v. Brown & another, 1897, A.C. p.615
that there is no jurisdiction or power to make i declaration
on a subject relief in respect of which is beyond the jurisdic-
tion of the Court. In other words the Court has no juris-
diction to make a decluration on a subject which it has no
power to deal with.

In our view the matter at issue in the action is within
the exclusive jurisdiction of the Supreme Constitutional Court
and beyond the jurisdiction of this Court ; if this Court had
jurisdiction 1o make the declaration sought in the action there
would be no scope for the provisions of article 144 of the
Constitution '

it then we have no jurisdiction Lo deal with the claim in
g’hc action, (e the matter at issue in the procectings, the
guestion ransed cannot be considered material for its deter-

mination,

For the above reasons the application is disinissed with
Ccosts.”
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