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Motor traffic—Driving or using a motor vehicle on a road without there 

being in force a policy of insurance against third-party risks—The 

Motor Vehicles (Third Party Insurance) Law, Cap. 333 (as amended 

by Law No 7 of the 7th July I960) section 3(1) (2) (3) and ( 4 ) -

Mandatory disqualification for a minimum period of time from 

holding or obtaining a driving licence—Unless there are "special 

reasons" for holding otherwise—Meaning of the phrase "special 

reasons"—Special to the facts constituting the offence and not 

a circumstance peculiar to the offender—Thus construed, and 

there can be no other interpretation, sub-sections (3) and (4) (supra) 

are repugnant to the provisions of paragraph 3 of article 12 of 

the Constitution—Because there may be cases where, regard being 

had to all the circumstances, including considerations of hardship 

and similar mitigating circumstances personal to the offender, 

c mandatory disqualification for a minimum period as provided 

in Cap 333 (as amended by Law No 1 of I960) may amount to a 

punishment disproportionate to the gravity of the offence contrary 

to the provisions of paragraph 3 of article 12 of the Constitution— 

And inasmuch as Cap 333 (as amended by Law 7 of I960) in a 

statute v/hich was in force on the day of the coming into operation 

of the Constitution (ι e., 16th August I960) and thus preserved by 

article 188 paragraph I, of the Constitution, it is incumbent on 

the trial courts, under paragraph I, 4 and 5 of that article, to 

modify it in such a way as to bring it into conformity with the Consti­

tution viz article 12, paragraph 3, thereof—And such modification 

should be that not only facts special to the offence but also all the 

circumstances of the case, including considerations of hardship 

and similar mitigating circumstances personal to the convicted 

person, should be taken into account in deciding whether the mini­

mum period of disqualification should be imposed or not-

Constitutional Low—Laws In force on the date of the coming into opera­

tion of the Constitution (l.e on the 16th August, I960)—Preserved 

in force by virtue of article 188 of the Constitution, subject to the 
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Constitution and the provisions contained in that article—Duties 

and powers of the Courts in applying the laws thus preserved as 

distinct from Laws enacted after the date of the coming into opera­

tion of the Constitution — It is incumbent on the trial Courts to 

decide the issues of the unconstitutionality of the laws thus pie-

served—Without any reference to the Supreme Constitutional Court-

under article 144, paragraph I of the Constitution—And to modify 

them os may be necessary to bring them into accord with the Consti­

tution—Article 188, paragraphs' 1, 4 and 5 of the Constitution-

Constitutional Law—"Punishment disproportionate to the gravity of the 

offence" not allowed—Article' 12.3 of the Constitution-

Constitutional Law—"Decision" in article 144.1 of the Constitution — 

Whether a judicial decision comes within the ambit of the word 

"decision" in article 144.1 (supra)—The decision of the former 

Supreme Court of the Colony of Cyprus in the case Muharrem v. 

The Police 22 C.L.R. 150 whereby it has been held that the term 

"special reason" in section 3 of Cap. 333 (supra) means special 

to the offence and does not include circumstances special to the 

offender, is rightsContrary to what it has been held by the Supreme 

Constitutional Court in the case Nicosia Police and Djemal Ahmet 

3 R.S.C.C. 50, Muharrem's case (supra) cannot be and is not un­

constitutional—What is unconstitutional is that part of section 3 

of Cap. 333 which correctly construed in accordance with the well-

settied canons of legal interpretation offends against the provisions 

of paragraph 3 of article 12 of the Constitution as aforesaid — There­

fore, contrary to what it has been held by the Supreme Constitutional 

Court in the case Superintendent of Gendarmerie, Lefka, and Chris-

todoulos Antoni Hadji Yianni 2 R.S.C.C. 21, section 3(3) and (4) 

of Cap. 333 (as amended by Law 7 of I960) is unconstitutional. 

The importance of this case lies not so much on the question 

of construction of the statute Cap. 333 as on the various consti-

lut ional issues, raised and decided, especially w i t h regard to 

matters arising out of the unconstitut ional ity of laws preserved 

in force under Ar t ic le 188 of the Const i tut ion and the powers 

of 'he civil courts in ι espect of the unconstitut ional ity thereof. 

The appellant was convicted on his own plea of using a motor 

vehicle on a road w i t h o u t being covered by a policy of insurance 

against t h i r d party risks, contrary to section 3(1) of the Motor 

Vehicles ( Third Party Insurance) Law. Cap 333 (as amended by 

section ? of Law 7 of I960, enacted in July I960), and he was 

sentenced to pay a fine and disqualified for holding or obtaining 

a dr iv ing licence for a period of twelve months under section 
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I9<>2 3(2) and (4) of the statute The appellant was so disqualified. 
March 21, 

j „ i y 3 because he had a previous convict ion of dr iv ing w i t h o u t due 

.. care and attent ion which is an offence under section 6 of the 

S I V I I A M H I Motor Vehicles and Road Traffic Laws 1954 t o 1959 (now Cap. 

332). 
I HI P(>| κ I 

Section 3(2) of Cap. 333 reads as fol lows : "Any person act­

ing in contravention of this section shall be liable to imprison­

ment not exceeding one year or to a fine not exceeding one 

hundred pounds or t o both such imprisonment and fine and 

a person convicted of an offence under this section shall be 

disqualified for holding or obtaining a dr iv ing l icence". 

Section 3(4) reads as fol lows : " O n a second or subsequent 

conviction of any person of an offence under this section, o r 

on a conviction of any person of an offence under this section 

after a previous convict ion of an offence under section 5, 

section 6 of the M o t o r 

Vehicles and Road Traffic Laws, 1954 t o 1959 

the disqualification under the provisions 

of sub-section (2), unless the C o u r t for special reasons other­

wise orders, shall be for a period of not less than twelve 

months, o r for such longer period as the C o u r t shall, in all 

the circumstances of the case consider appropr iate". 

It was argued on behalf of the appellant, inter alia, that the 

t r ia l judge should have taken into account not only the facts 

special t o the offender but also the circumstances peculiar 

t o the offender. In making his submission counsel for the 

appellant relied on the decision of the Supreme Const i tut ional 

C o u r t in Case N o . 2/62 between Nicosia Police and Djemal Ahm­

et,(reported in 3 R.S.C.C. 50), which was given on the 12th 

February, 1962, that is, after the order of disqualification was 

made by the t r ia l judge in this case. In that decision i t was 

declared that— 

"The decision of the Supreme C o u r t of the former Colony 

of Cyprus in the case of Hassan Muharrem v. Police (Cyprus 

Law Reports, Vol . 22, page ISO), is unconstitut ional as being 

contrary t o . and inconsistent w i t h , paragraph 3 of art icle 12 

of the Const i tut ion in so far as it affects the application of 

section 3 of the M o t o r Vehicles (Third Party Insurance) 

Law. Cap. 333 as amended by Law No. 7 of I960 enacted on 

the 6th July. I960". 

Held : ( I ) On the t rue construct ion of section 3(3) and (4) 
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the t e r m "special reasons" means reasons special t o the facts 

of the particular case, that is, special t o the facts const i tut ing 

the offence and does not Include circumstances peculiar t o the 

offender, such as hardship, and o ther similar mit igat ing cir­

cumstances personal t o the offender. 

Muharrem's case (supra) followed. 

(2) In holding so, the aforesaid sub-sections (3) and (4) of 

section 3 (as amended by section 2 of Law 7 of I960, enacted 

in July I960) are rendered unconstitutional as being contrary 

to o r inconsistent w i t h , paragraph 3 of article 12 of the Consti­

t u t i o n , which provides that " N o Law shall provide for a punish­

ment which is d isproport ionate t o the gravity of the offence". 

Indeed, on the t rue construction of sections 3(3) and (4) the 

punishment to be imposed would be d isproport ionate t o the 

gravity of the offence — having regard t o all the circumstances 

of the case, including consideration of hardship and similar 

mit igat ing circumstances personal t o the offender — this 

would be repugnant t o the provisions of paragraph 3 of article 

12 of the Const i tut ion, and as Cap. 333 (as amended by Law 7 

of I960) is a statute which.was in force on the day of the coming 

into operation of the Const i tut ion, it is the duty of the t r ia l 

C o u r t t o modify the Law in such a way as to br ing it in to con­

f o r m i t y w i t h the provisions of the Const i tut ion, as provided 

by paragraph 4 of art icle 188. 

(3) As the aforesaid section is unconstitutional-it is incum­

bent on a criminal court applying this statute to apply i t , under 

the provisions of art icle 188. 4 of the Const i tut ion, w i t h such 

modification as may be necessary t o bring i t into accord w i t h 

the provisions of the C o n s t i t u t i o n . As the expression " m o d i ­

f icat ion" includes " a m e n d m e n t " and "adaptat ion" (see art icle 

188, paragraph 5). it is the duty of the tr ial court t o adapt sub­

sections (3) and (4) of section 3 of Cap. 333 (as amended), so 

that the expression "special reasons" shall include not only 

facts which are special t o the offence but also circumstances 

peculiar t o the offender, including hardship. 

(4) In the circumstances of this case we are of the opinion 

that, having regard to the above considerations, the minimum 

period of disqualification should be reduced f rom twelve to 

eight months. 

(5) A judicial decision interpret ing'a statute in accordance 

w i t h the well settled canons of construction cannot be said to 
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be unconstitutional itself — What may be unconstitutional 

is the statute itself — Therefore such judicial decision as in 

the Muharrem's case does not come within the ambit of the 

word "decision" in article 144 I of the Constitut ion-

Nicosia Police and Djemal Ahmet 3 R S C C 50, dissented 

Appeal allowed Order of dis­

qualification modified. 

Cases referred to 

The Superintendent of Gendarmerie, Lefko and Chnstodoulos Antoni 

Hadji Yianm 2 R S C C 21 , 

Nicosia Police and Djemal Ahmet 3 R S C C 50 , 

Hassan Muharrem ν The Police 22 C L R 150 , 

The King (Magill) ν Crossan (1939) I N I 106 , 

Murray v. Macmillan (1942) J C. 10 ; 

Whttalt ν Kirby (1946) 2 All Ε R 5S2 , 

Renmson ν Knowler (1947) I All E.R 302 ; 

Gozi ν The Police 19 C.L R 34: 

Chakkarto ν The Attorney-General 1961 C L.R 231 , 

Ratibe Abdulhamid v. The Republic 1961 C L R 400 . 

Mahmut Hafiz Hussein Fethi ν The Republic reported in this 

Volume, p. 139, ante. 

Per VASSILIADES J. (WILSON P. concurring) 

The word "decision" in article 144.1 of the Constitution does 

not include a judicial decision 

Per VASSILIADES j (WILSON P. concurring) : 

(A) This case gives yet one more illustration of the con­

fusion which can be created when Courts of first instance will 

not act tn accordance with the provisions of article 188 on the 

Constitution, clear and practical as these provisions happen 

to be, though new to the law of this country 

Paragraph I of Article 188 reads — 

" I . Subject to the provisions of this Constitution and to the 

following provisions of this article, all laws in force of the 
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date of the coming Into operat ion of this Const i tu t ion shall, M i iS?23 

unt i l amended continue In force and after July 3 

that date, and shall, as f rom that date be construed and SOTOMUS 

applied w i t h such modification as may be necessary t o br ing SIYNANOH 

them Into conformity w i th this Cons t i tu t ion" . , | t | |»|, IJC( i 

And paragraph 4 reads : 

" 4 . Any Cour t in the Republic applying the provisions of 

any such law which continues in force under paragraph I of 

this art icle, shall apply it in relat ion t o any such per iod, 

w i th such modification as may be necessary t o br ing It Into 

accord w i th the provisions of this Const i tut ion including 

the Transitional Provisions thereof" . 

It is perfectly clear f rom the above provisions, that the 

Courts o f the Republic, civil and cr iminal, communal o r o ther­

wise, in discharging thei r function of applying the law, have 

to construe and apply all laws preserved in force by art. 188, 

wi th such "modif icat ion as may be necessary to br ing them into 

conformity w i th the Cons t i tu t ion" . And it Is obvious on the 

face of i t , that the statute governing this case (Cap. 333, as 

amended by Law 7 of I960) is now part of the law of the Re­

public by operation of art . 188(1) of the Const i tu t ion. 

This Cour t has more than once made reference t o the pro­

vis ions'of^this art icle, ,Both , in civil and in cr iminal appeals 

(Cnakfcarto v. The Attorney-General 1961 C.L.R. 231 ; Ratibe 

Abdulhamid v. The Republic 1961 C.L.R. 4 0 0 ; Mahmut Haftz 

Hussein Fethi v. The Republic ( reported in this Volume p. 139, 

ante). W e have on such occasions, stated our views as t o the 

du ty which this art icle 168 Imposes on all Cour ts applying the 

law preserved in force on the establishment of the Republic 

(as distinguished fo rm the law enacted by the Republic under 

the Const i tut ion) t o make such preserved law, subject t o t he 

provisions of the Const i tu t ion, and t o apply I t t o t he fact? 

and circumstances of each case, modified accordingly, when-* 

ever nocessarv 

(8) It is. in my_ opin ion, perfectly clear, and beyond any 

doubt o r ambiguity, that when art. 144 makes provision for the 

reservation o f questions of const i tut ional i ty, arising in judicial 

proceedings, for the decision of the Supreme Const i tut ional 

Cour t , i t is intended to maintain str ict ly, the separation of 

functions established by the Const i tut ion ; and to deep out 

of the ordinary Courts, matters which were placed exclusively, 
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I 9 * j 2 j n t n e p e c u | i a r province of the Constitut ional C o u r t which 

July 3 ' is also the administrative and the electoral C o u r t of the State. 

S< TOMOS ' c w a s ° b v i o u s l y intended to avoid overlapping of powers and 

S I M I A I M I U duplicity of functions. 
V. 

'"• '" " h Questions of the unconstitut ional i ty of laws made by the 

legislative organs of the Republic, and of decisions made by 

its executive or administrative organs, "mater ia l for the deter­

mination of any matter in issue in any judicial proceeding" are 

to be decided by the Const i tut ional and Administrat ive C o u r t ; 

and not by the ordinary C o u r t dealing w i t h the case, so as t o 

avoid conflict of opin ion and consequent clashings of power. 

But such decision, if t o the effect that the " l a w " or "decis ion" 

(or any provision thereof) is unconst i tut ional", is t o operate 

so as t o make "such law or decision" inapplicable to such pro­

ceedings only, (article 144.3). 

To hold that " l a w " in art. 144 includes law preserved in 

force by art. 188, and "decis ion" includes judgment of a C o u r t 

of competent jur isdict ion funct ioning in the Republic, (or, a 

f o r t i o r i , judgment of the Supreme C o u r t of the Colony of 

Cyprus) amounts, in my op in ion, t o disregarding the obvious 

intent ion and effect of the C o n s t i t u t i o n , t o keep str ict ly separate 

and distinct, the functions of the Ά ν ώ τ α τ ο ν Σ υ ν τ α γ μ α -

τ ι κ ό ν Δ ι κ α σ τ ή ρ ι ο ν i n - part IX o f the C o n s t i t u t i o n , f r o m t h o ­

se of the Ά ν ώ τ α τ ο ν Δ ι κ α σ τ ή ρ ι ο ν καΐ τ ω ν ύττό ι ο ΰ τ ο τ ε ­

τ α γ μ έ ν ω ν Δ ι κ α σ τ η ρ ί ω ν in part Χ. 

I have used advisedly the terms in which these Courts are 

referred t o in the Greek version of the C o n s t i t u t i o n , as the 

difference in the style which found its way in the English t e x t 

(Supreme Const i tut ional C o u r t and High C o u r t ) which does 

not exist in the Greek or the Turkish t e x t ( Ά ν ώ τ α τ ο ν Συν-

τ α γ μ ά τ ι κ ό ν Δ ι κ α σ τ ή ρ ι ο ν κ α ι Ά ν ώ τ α τ ο ν Δ ι κ α σ τ ή ρ ι ο ν , 

Y u k s e k A n a y a s a M a h k c m e s i , ve Y u k s e k M a h k e m e ) appe­

ars t o have a misleading effect sometimes. And unfortunately 

practice has already shown, the difficulties and confusion which 

can be created, if the functions and standing of these Courts, 

are not kept s tr ict ly separate and dist inct, as put by the Consti­

t u t i o n . 

W i t h these const i tut ional provisions in mind, it is, I th ink, 

obvious that where any law preserved in force by art. 188. 

appears t o offend against o r t o be inconsistent w i t h the pro­

visions of art. 12.3 of the Const i tut ion regarding punishment, 
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in that it provides for a punishment which "is disproportionate M | r c h " 2 3 

to the gravity of the offence", and makes such punishment July 3 

mandatory, (taking away from the Court the usual power to SOLOMOS 

measure sentence according to the gravity of the offence and STYUANOU 
ym 

the circumstances of the offender) it is the duty to adapt it to T H h p 0 | I(,. 

the Constitution by such modification as it may be necessary 

"to bring it into accord" with the provisions of the Constitu­

tion. 

And. it is, moreover, in my opinion, equally clear from the 

provisions of the Constitution in question, as well as from the 

provisions of the Courts of Justice Law (14 of I960) enacted 

by the Republic, that the remedy open to any person dissatis­

fied or aggrieved by the Court's adaptation and application 

of such law, lies in his right of appeal ; and not in a recourse 

to the Constitutional Court. 

Appeal against sentence. 

The appellant was convicted on the 31.10.61 at the 

District Court of Nicosia sitting at Lefka (Cr. Case No. 

799/61) on one count of the offence of driving a motor vehicle 

without a policy in respect of Third Party risks contrary to 

ss. 3 (1) (2) and (4) of the Motor Vehicles (Third Party In­

surance) Law, Cap. 333 (as amended by Law 7 of I960) and 

was sentenced by Papaioannou, D.J. to pay a fine of £ 5 . — 

and he was further disqualified from holding or obtaining a 

driving licence for a pe'riod of 12 months. 

A. Triantafyllides with K. Miehaelides for the appellant. 

O. Beha for the respondent. 

Cur. adv. vult. 

The facts sufficiently appear in the judgment delivered 
by JOSEPHIDES, J. 

WILSON, P. :' In this case the judgment was written by 

Josephides, J. and Vassiliadcs, J. has given some additional 

reasons. I concur in the result in both cases and I desire to 

add this comment that 1 think both judgments have been 

very well reasoned out and that they should make an addition 

to ihc jurisprudence of- Cyprus. 

ZIXIA. '. : I had the occasion to read the judgment 

which was prepared by Josephides, J. and I concur. 

Λ / 
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JoshpmDFS, J. : The appellant in this case pleaded 
guilty to the offence of using a motor vehicle on a road without 
being insured against third-party risks, contrary to the pro­
visions of section 3(1) of the Motor Vehicles (Third Parly 
Insurance) Law. Cap.333 (as amended by Law 7 of I960), 
and he was sentenced, under the provisions of section 3, sub­
sections (2) and (4), to pay a fine of L'5 and disqualified for 
holding or obtaining a driving licence for a period of twelve 
months. 

He now appeals against the order of disqualification 
on ihe ground that — 

(a) the Judge misdirected himself as to the effect of the 
evidence adduced, and that the appellant established 
"special reasons" entitling the Court to reduce the 
period of disqualification under section 3(4) ; and 

(b) that the Judge failed to lake into account circums­
tances peculiar to the appellant as distinguished 
from the offence. 

The appellant was disqualified under the provisions of 
section 3(4) because he had a previous conviction of driving 
without due caie and atlention which is an offence under 
section 6 of the Motor Vehicles and Road Traffic Laws, 
1954 to 1959 (now Cap. 332). 

Section 3(2) of the Motor Vehicles (Third Party Insu­
rance) Law, Cap. 333, reads as follows : 

"(2) Any person acting in contravention of this 
section shall be liable to imprisonment not exceeding 
one year or to a fine not exceeding one hundred pounds 
or to both such imprisonment and fine and a person 
convicted of an offence under this section shall be 
disqualified for holding or obtaining a driving licence". 

And section 3(4) reads as follows : 

"(4) On a second or subsequent conviction of any 
person of an offence under this section, or on a conviction 
of any person of an offence under this section after a 
previous conviction of an offence under section 5, section 
6 of the Motor Vehicles and 
Road Traffic Laws, 1954 to 1959 
the disqualification under the provisions of sub-section 
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(2), unless the Court for special reasons otherwise orders, 

shall be for a period of not less than twelve months, or 

for such longer period as the Court shall, in all the cir­

cumstances of the case consider appropriate". ' 

The appellant was charged together with his employer, 

the latter being charged with pcrmiling a motor vehicle to 

be used without being insured against third party risks. 

They both pleaded •guilty and called evidence to establish 

"special reasons'*. 

On the evidence adduced the Judge found that the em­

ployer was the proprietor of sevcial lorries which were re­

gistered as public lorries for hire on payment. The employ­

er was a transport contractor who undertook to transport 

chromium ore with his lorries from Kakopetria to Famagusta. 

He had all his vehicles insured in respect of third party risks. 

In January, 1961, the employer bought from the British Army 

four other lorries, including lorry No.B.J. 329, which was the 

lorry driven on the day of the offence by the appellant (21st 

April. 1961). The employer applied to the Registrar of 

Motor Vehicles to have these four lorries registered as , " T " 

vehicles for public use but his application was refused. The 

employer thereupon had these vehicles, including lorry No. 

B.J.329 registered as private lorries. This vehicle was insured 

by the employer against third-parly risks for the period 1st 

March, 1961, to the 2fUh February, 1962. The insurance 

certificate which was an exhibit before the trial Court, did not 

cover use for hire or reward. On the 21st April, 1961, the 

appellant admitted carrying chromium oie in lorry B.J. 329 

which he was driving. 

The employer put forward several grounds but the trial 

Judge did not accept any of those grounds as amounting to 

"special reasons" entitling the Court to impose a disqualifi­

cation less than the minimum provided by the Law. 

The appellant satisfied the Judge that he had been a 

professional driver for the past II or 12 years and that he 

was ma ι lied and had 3 childicn. He had woiked for his 

employer live or si\ months in I960 and he was reengaged 

by him as a dn\er in March. 1961. in oider to drive "private" 

motor lony It.J. 329. When reengaged by the employer in 

1961 the appellant alleged that he asked his employer if the 

said vehicle ν as insured in respect of third-party risks and that 

the latter replied that it was, and that the insurance certificate 
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which is written out in English was handed by the employer 
to the appellant. The appellant alleged that he did not know 
English. The appellant further alleged that he handed the 
insurance'certificate to a co-villager who knew English to 
read it for him and that the latter told him that it was "all 
right". The appellant further stated that he did not explain 
to his co-villager that he was transporting chromium ore in 
that lorry. The appellant failed to call this person as a wit­
ness to corroborate him on this point and the trial court did 
not accept his version and, on the evidence, found that the 
appellant's alleged belief that the vehicle was covered by the 
insurance policy was not based on reasonable grounds and 
that the appellant failed to establish "special reasons", and 
the Judge imposed a disqualification of 12 months. 

On the first ground of appeal we are satisfied that there 
was adequate material for the Judge to come to the conclu­
sion to which he came and that he exercised his judgment 
properly on those facts. 

As regards the second ground of appeal, that is to say, 
that the trial Judge should have taken into account not only 
the facts special to the offence but also the circumstances 
peculiar to the offender, the appellant's counsel in making his 
submission relied on the decision of the Supreme Constitu­
tional Court in Case No. 2/62 Nicosia Police and Djemal 
Ahmet, (reported in 3 R.S.C.C.'50) which was given'on the 
12th February, 1962, that is, after the order of disqualifica­
tion was made by the trial Judge in this case. In that decision 
it was declared that— 

"The decision of the Supreme Court of the former Colo­
ny of Cyprus in the case of Hassan Muharrem v. Police 
(Cyprus Law Reports, Vol.22, page 150), is unconstitu­
tional as being contrary to, and inconsistent with, para­
graph 3 of article 12 of the Constitution in so far as it 
affects the application of section 3 of the Motor Vehicles 
(Third Party Insurance) Law, Cap.333 as amended by 
Law No. 7 of 1960 enacted on the 6th July, 1960". 

Now, one question which arises for consideration is 
whether a decision construing a statute can be said to be 
unconstitutional or whether the statute itself is unconstitutio­
nal. 

For this purpose it will be necessary to consider at so me 
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length both this decision of the Supreme Constitutional Court 

(Case No.2/62) as well as a previous decision given in Case 

No. 52/61 between The Superintendent of Gendarmerie, Lefka 

and Chri.sfodoulos Antoni Hadji Yianni, dated the 9th October, 

1961, and reported in 2 R.S.C.C. 21. 

In Case No.52/61 ihc District Court of Nicosia, sitting 

at Lefka, referred, under article 144 of the Constitution, to 

(he Supreme Constitutional Court the following question : 

"whether the provision of section 3 of the Motor Vehicles 

(Third Party Insurance) Law. Cap.333. as amended by 

section 2 of Law 7/60 is unconstitutional as offending 

article 12.3 ^f the Constitution". (2 R.S.C.C. 21, 22). 

The Su|jrenie"C'oiislitulional Court declared that — 

"The provisions of section 3 of the Motor Vehicles 

(Third Parly Insurance) Law, Cap.333. as amended by 

section 2 of Law No. 7 of 1960. enacted on the 6th July, 

I960, are not unconstitutional as being contrary to or 

inconsistent with paragraph 3.of article 12 of the Consti­

tution". (2 R.S.C.C. 21, 22) ; 

and in the concluding paragraph of its Judgment staled: 

"As the aforesaid decision of Hassan Muharrem v. Police 

is not the subject-matter of this reference ihe Court 

does not propose to express an opinion about the consti­

tutionality or otherwise of its effect should such decision 

be followed now. In case, however, by means of a 

judicial decision binding on a trial court, such a restri­

ctive interpretation is to be placed on the expression 

'special reasons' in sub-sections (3) and (4) of section 3, 

as would lead any litigant to challenge it on the ground 

that it renders the section in question unconstitutional, it 

would then he for such trial Court to refer the matter to 

ι his Court under article 144. been use the expression 

"decision" in paragraph I oi' article 144 has been inter­

preted in case No. 8/61 to mean, inter alia, a judicial 

decision binding on a trial Court". (Ί he italics are nunc) 

Following thai decision the District Court of Nicosia 

on the 29th December. 1961. rcfeircd to ihe Supreme Consti­

tutional Court the following question, which is the subject-

matter of tli-: decision in Case No. 2'62. between Nicosia 

Police una Djemal Ahmet : 
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"Whether the decision of the Supreme Court ίη the case 
of Hassan Muharrem v. Police renders section 3 of the 
Motor Vehicles (Third Party Insurance) Law, unconsti­
tutional". The Supreme Conslilutional Court in its 
Judgment staled : "The question of unconstitutionality 
raised by the reference docs not, in effect relate to the un­
constitutionality of section 3 of the Motor Vehicles 
(Third Party Insurance) Law, Cap.333, as amended by 
section 2 of Law No. 7 of I960 enacted on the 6lh July, 
1960 (hereinafter referred to as 'section 3') but to the un­
constitutionality of the said decision in the case of Has­
san Muharrem v. Police, in so fai as it affects the appli­
cation of section 3". 

And the Court then declared that ihe decision in Muhar­
rem v. Police is unconstitutional (see the wording of the Court's 
declaration quoted earlier in this judgment). 

In the course of its judgment the Supreme Constitutional 
Court stated : 

"In the decision of Hassan Muharrem v. Police the said 
expression 'special reasons' has been interpreted, on the 
strength of English Common Law precedents, as meaning 
reasons special to the facts constituting the offence and 
not including reasons special to the .offender". 

Pausing there for a moment, it may be observed, with 
respect, that strictly speaking the Muharrem case was not 
decided on the strength of "English Common.Law precedents", 
but it was a decision on the construction of a Cyprus statute 
which was based on an English statute ; and in construing 
the Cyprus statute the former Supreme Court of Cyprus 
followed the English decisions on the point. 

Our Motor Vehicles (Third Party Insurance) Law, Cap. 
333, was enacted in 1954 and came into operation on the 1st 
April, 1957. So far as material, the Cyprus statute repro­
duces the provisions with regard to "special reasons" which 
were originally embodied in the English Road Traffic Act, 
1930, section 35(2), in which it was provided that any person 
driving without being insured againsl third party risks, on 
conviction shall be disqualified for a period of not less than 
12 months unless the Court for "special reasons" otherwise 
orders. 

This provision was considered and construed in several 
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Northern Irish, Scottish and English cases, but I need only 
refer to four such cases. 

In the Irish case The King (Magill) r. Crossan (1939) 1 
N.I. 106 at pp. 112. 113, Andrews L.C.J, said :-. 

"A 'special reason' within the exception is one which is 
special to the facts of the particular case, that is, special 
to ihe facts which constitute the offence. It is, in other 
words, a mitigating or extenuating circumstance, not 
amounting in law to a defence to the charge, yet directly 
connected with the commission of the offence, and one 
which the Court ought properly to take into considera­
tion when.imposing punishnent. A circumstance pecu­
liar to the offender as distinguished from the offence is 
not a "special reason" within the exception. The fact 
that the defendant in the present case is engaged in the 
motor business is a circumstance of this latter character. 
If Parliament intended that such persons should enjoy 
an immunity from disqualification for holding licences 
it should, and I have no doubt would, have said so. 

We can see no reason whatever why a man engaged 
in the motor business, who uses his motor on the public 
highway without having a policy of insurance in force, 
should be in a more privileged position than any other 
member of the public. In our opinion his connection 
with the business would naturally make it all the more 
incumbent upon him to ensure that the requirements of 
the taw in regard to the use of motor vehicles are com­
plied with " 

In the Scottish case of Murray v. Macmillan (1942) 
J .CIO, at page 18, Lord Jamieson had this to say regarding 
the object of the legislature in making disqualification impe­
rative in the absence of "special reasons" :* 

"It was, doubtless, because of the importance attached, 
in the public interest, to proper provision being made 
for the compensation of third parlies that sub-section (2) 
was made imperathe, and the disqualification for holding 
or obtaining a licence made, in the absence of special 
reasons, to follow automatically and that whether the 
offence he the use of a car by the offender himself or the. 
giving of another person permission to use it, without 
there being in force a policy covering such use. Even 
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l

2 , , the most expert and careful driver may commit an error 
M a r c h 23, - • ·_, , - . . . . . 

r„ly 3 m judgment and causes injury to other persons, and it is 

SfiTtMus m Ο Γ ( ^ Γ *° safeguard the rights of injured persons that 
Si'vn'MH. section 35 appears in the statute".. 

1,11 ' ^ " ' In the English case of Hhittall v. Kirhy (1946) 2 A l l F..R. 

ι<»̂ ρΐικΐ-.Λ j >52. at page 554, that eminent Judge. Lord ( i o d d a r d , express­

ed his views about the mandatory nature of the disqualifica­

tion and the interpretation to be given to the expression 

"special reasons" in this way : 

" I t is to be observed that the sections arc mandatory and 

thai Parliament has provided that a period of disqualifica­

tion shall be imposed or, in the case of exceeding the speed 

l imit, that the licence shall be endorsed, but they have 

given a discretion to the court which obviously is a l imit­

ed discretion to be exercised only for special reasons. 

The l imited discretion must be exercised judicial ly. The 

reasons inducing the court to exercise it must be special, 

and special is Ihe antithesis of general. The facts that a 

man is a first offender or that he has committed no 

motor ing offence for many years are reasons of the most 

general character than can be _ well imagined. Every 

year hundreds of first offenders are brought before courts. 

It frequently happens that people who have driven for 

very many years have been doing so without offending 

against the provision of the Act. That a man is a profes­

sional driver cannot, as it seems to me by any possibility 

be called a special reason. The fact that drivers are pro­

fessional drivers would of itself indicate that they are 

more likely to be habitually on the roads than people 

who drive themselves, so there is all the more reason for 

protecting the public against them. By exercising dis­

cretion in favour of an offender because he is a professio­

nal driver or merely because he drives himself for business 

purposes, it is obvious that the court is taking into account 

the fact that in such cases disqualification is likely to work 

greater financial hardship than in ihe case of a person 

who uses his car for social or casual purposes. There is 

no indication in the Act thai Parliament meant to draw 

any distinction between drivers who earn their l iving by 

dr iv ing or who drive for purposes connected with their 

business and any other users of motor cars. That in 

many cases serious hardship wi l l result to a lorry driver 

or private chauffeur f rom the imposition of a disqualifi-
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cation is, no doubt, true, but Parliament has chosen to 

impose this penalty and it is not for courts lo disregaid 

the plain provisions of an Act o f Parliament merely 

because they think thai the action that Parliament has 

required them to lake in some cases causes some or it 

may be considerable hardship. Had Parliament intend­

ed that special consideration was to be shown to (a) 

professional drivers or (b) first offenders they would 

have so provided. 

As I have already said, these grounds are of the most 
general description and cannot by any possibility be 
construed as amounting to special reasons. If any­
thing were needed to make the intention of Parliament 
clearer than it is, it can be found by comparing the pro­
visions as to the endorsement of licences for exceeding 
thet speed limit in the Motor Car Act, 1903, now repe-
alecS'and- replaced by s.5 of the Act of 1934. Under 
the Act of 1903, it was expressly provided that a licence 
should not be endorsed for a first or second offence. 
That indulgence is no longer given in the Act of 1934, 
which requires endorsement on any conviction for ex­
ceeding the speed limit, unless special reasons are found 
for refraining from taking'that course.-

What then can be said to be a special reason beyond 

saying that it must be one that is not of a general charac­

ter ? This was expressly considered by the King's Bench 

Division of Northern Ireland in R. v. Crossan. In that 

case the court adopted a test that I had ventured to use 

in an address that I gave to the magistrates assembled 

at the Summer Assizes for Essex in 1937. I suggested 

that the reasons must be special to the offence, and not 

to the offender, and the court in adopting what I had said 

used these words". 

A n d he then quoted an extract f rom ihe Irish case The 

King v. Crossan which appears earlier in this judgment. 

Further on in his imlgnicnl Lo id Cioddard (al page 556) 
saiil. 

" I h e s.ime conclusion as w js ι cached by the High 

Court o\' Northern heland has been come to in the High 

Couit o f . usticiary in Scotland in Mitir v. Sutherland 

and in Adair r. Munn and Adair v. Brash, and. in my opi-

.· "67 
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. . Γ , , η ιοι ι , magistiales both in quarter and petty sessions must 
M.ircn 21. 

July 3 take it lo be the law that no considerations o f financial 
S<,~t.u>s haidslup, or oi~ the oflendcr being befoie ihe couit for 

S m ΙΛΜΙΙΙ the fust tunc, 01 ih.tl he has dtiven for a great nurnbei ol 

, | M J» ( l l ( ( t \cais without complaint, tan be regaided «is a speti.il 

— icason v\ithin ihcsc "sections* ."Although I his c.ise is 
li'si ptiuli*·, I 

nol eonteincd with s i5 ol the Act ol 1930, which deals 

with disqualification for dnving oi al lowing a vehicle 

lo be driven when the owner or driver is uninsured against 

Ihnd pai ly nsks, it appears that in Scotland there has 

been some divergence of opinion among the Lords of 

Justiciary as to the tests to be applied in determining 

what in such cases would amount to special reasons sec 

Murray v. Macmillan and Farrhe r Hill.' I do not pro­

pose to discuss those cases in detail because, as the present 

case is not connected with s.35, any observation would 

really be obiter but 1 may say for myself that I find it 

very difficult to apply any different test for construing 

the words "special reasons" in s 35 f r o m that which 

applies to s 11 and s 15 I confess that 1 think exactly 

the same considerations apply, and f rom the reasoning 

o f the High Court o f Noi thern Ireland it seems that they 

would take the same view. For myself, I would say that 

I s i iongly incline to the opinion that a person who drives 

or causes or permits a vehicle to be driven when there is 

not policy in force must be disqualified unless the couit 

cair find in relation to the particular offences some 

mit igating circumstances, and that mere forgetfulness οι 

carelessness in not taking out a policy could not amount 

to a special reason. In one of the Scottish cases the 

offender was a doctor whose services were urgently need­

ed in war time. I t may, perhaps, be that in a national 

emergency such as was caused by the late war overwhelm­

ing considerations o f public benefit might be taken into 

account and amount to a special reason, but in ordinaly 

ciicumstanccs I should find it difficult lo hold lhal ihe 

fact lhal the offender was a doctor was any giound lot 

deal ing him dif lcrcnl ly f io in .iny olhei dnvci Had the 

Legislature intended di l leienl treatment for mcthe.il m u i 

I hey would l i .uc said so" (p 556) 

F inal!), Loid i i o d d a i d in Rcnnison ι Kttoufci (19-Pj 

I A l l L R 102, al page 305 said 

" I t must be understood that disqualification is part ol 
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the punishment which Parliament has prescribed for 
certain motoring offences. Everyone will agree that, 
certainly where a fine and not imprisonment is imposed, 
it is the most serious part of the punishment. That it 
often inflicts hardship, and in many cases grievous hard­
ship, none will deny, but it is the punishment which 
Parliament has ordained, and, moreover, has enacted 
that prima facie, at least, it is to be imposed in all cases 
to which this penalty applies. There are in the statute 
book laws which in terms allow the courts to take, or 
refrain from taking, steps on the ground of exceptional 
hardship, but there is no such provision in the Road 
Tralfic Acts. This court has already laid down that 
financial hardship is not a matter which can be taken 
into account in,this respect, and we desire to emphasise 
that this applies to any other form of hardship. It 
may often be distasteful to a court to impose a penalty 
or to take a certain course which it may think is dispro­
portionate to the offence, but it is not for them to ques­
tion what the legislature has enacted. It is no doubt 
true thai disqualification may work very hardly in a case 
where a man drives for his living and have little effect 
in the case of another who can afford to employ.some-
onejto drive him while the disqualification is in force. 
ParliamenChas not seeVfit to draw that distinction and 
the decisions may now be said to be uniform throughout 
the United Kingdom that hardship is not a speciat reason 
for refraining from imposing this punishment. It is the 
duty of all courts to apply the law as enacted and as 
interpreted by the courts". 
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The net result of all these decisions is that — 

(a) because of the importance attached, in the public 
interest, to proper provision being made for the com­
pensation of third parties, disqualification was made 
imperative in the absence of "special icasons"; 

(b) "special reason" is one which is special to the facls 
of the particular case, that is, special to the facts 
which constitute the offence and not a circumstance 
peculiar to the offender ; 

(c) hai Jship is not a special reason for refraining from 
imposing disqualification ; and 
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(d) although it may be distasteful to a Court to impose 
a penalty or to take a certain course which it may 
think disproportionate to the offence, it is not for 
them to question what the legislature has enacted. 

The former Supreme Court of Cyprus in the case of 
Muharrem, relying on the above authorities, construed the 
Cyprus statute in the same way. 

In interpreting the expression "special reasons" in Cap. 
333. it should be borne in mind that the legislature, following 
Muharrenfs case which was decided in 1957, amended section 
3 of Cap. 333 by Law 7 of 1960 in July, I960, and it retained 
the expression "special reasons", i.e. the provision for a man­
datory disqualification. On the contrary, in a new sub­
section (7) of section 3, for the review of orders of disqualifi­
cation, the legislature included expressly personal circums­
tances peculiar to the offender (as distinct from the offence) 
in the matters to be taken into account by a Court in consider­
ing whether disqualification should be removed or not. Jf 
anything were needed to make the intention of the legislature 
clearer than it is in sub-sections (3) and (4) of section 3, it 
can be found by comparing them with the provisions as to the 
review of the disqualification order under sub-section (7) of 
the same seciion. If the legislature intended that circumstances 
peculiar to the offender, as distinct from the offence, should be 
taken into account by the trial court in the first instance, in 
deciding whether disqualification should be ordered or not, it 
would have expressly provided so. 

The statutory provision as to knife-carrying is to the 
point. Under section 79, sub-section (2) of the Criminal 
Code, Cap. 13. in the 1949 edition of the Statute Laws of 
Cyprus, it was provided that unless the Court for "special 
reasons" to be recorded thought fit to order otherwise, no 
sentence imposed under that sub-section should be for a term 
less than six months. The expression "special reasons" was 
interpreted by the Supreme Court of Cyprus in 1951, in the 
case of Gazi v. The Police, 19 C.L.R. 34, as circumstances 
directly connected with the commission of the offence and 
not peculiar to the offender. Following that decision and in 
order to relieve courts from having to impose penalties which 
might be disproportionate to the offence and in order to miti­
gate hardship in certain cases, the legislature in 1952 (by Law 
28 of 1952) amended that provision and gave power to the 
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Courts in deciding whether to impose or not a- minimum 
sentence of six months imprisonment, to take into account 
"all the circumstances of the case, including consideration 
of hardship and similar mitigating circumstances personal 
to the convicted person" (see now section 82, sub-section (2) 
of the Criminal Code, Cap. 154). 

Finally, it is interesting to observe that the English pro­
totype of our section 3 of Cap. 333 was in 1956 amended by 
section 29(2) of the Road Traffic Act, 1956 (c.67), and the posi­
tion in England now is that in cases of conviction under sec­
tion 35(2) of the Road Traffic Act, 1930, disqualification is 
not mandatory but discretionary. 

. From ail these it-is abundantly clear that if our legislature 
intended the Courts to take'into account circumstances pecu­
liar to the offender as distinct from the offence, it would have 
so provided in the amending Law No. 7 of 1960, enacted in 
July, 1960, but in fact it did not. 

Undoubtedly decisions of the English, Scottish and Irish 
Courts.are not binding upon the Courts of the Republic of 
Cyprus, though entitled'to'the highest respect. I am of the 
view that, as a general rule, our Court should as a matter of 
judicial comity follow decisions of the English Courts of 
Appeal on the construction of a statute, unless we are convinc­
ed that those decisions are wrong. And if we were today to 
construe the expression "special reasons" in section 3 of Cap. 
333, we would still interpret it in the same way. In doing so, 
sub-sections (3) and (4) of section 3 (as amended by section 
2 of Law 7 of 1960) are rendered unconstitutional as being 
contrary'to, or inconsistent with, paragraph 3 of article 12 
of the Constitution, which provides that: 

"No Law shall provide for a punishment which is dis­
proportionate to the gravity of the offence". 

But the fact remains that the decision of the former Supreme 
Court of Cyprus in the Muharrem case cannot be said to be 
unconstitutional itself. What is unconstitutional is section 3, 
sub-sections (3) and (4) of Cap. 333 (amended by Law 7 of 
1960), as interpreted in accordance with the well-settled ca­
nons of legal interpretation. 

As the pforesaid section is unconstitutional it is incum­
bent on a criminal court applying this statute to apply it. 
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under the provisions of article 188.4 of the Constitution. 
with such modification as may be necessary to bring it into 
accord with the provisions of the Constitution. As the ex­
pression "modification" includes "amendment" and "adapta­
tion" (see article 188, paragraph 5). it is the duty of the trial 
court to adapt sub-sections (3) and (4) of section 3 of Cap. 333 
(as amended), so that the expression "special reasons" shall 
include not only facts which are special to the offence but also 
circumstances peculiar to the offender, including hardship. 

To sum up : (a) the only correct interpretation of the 
term "special reasons" in accordance with the well-
established principles of interpretation is that given 
in the Muharrem case by the former Supreme Court 
°f Cyprus, which we adopt for the purposes of our 
judgment ; 

(b) for the reasons stated earlier in this judgment, the 
decision of the former Supreme Court of Cyprus in 
the Muharrem case construing a statute cannot be 
and is not unconstitutional ; 

(c) but as, on this interpretation, the punishment to be 
imposed would be disproportionate to the gravity 
of the offence — having regard to all the circums­
tances of the case, including consideration of hard­
ship and similar mitigating circumstances personal 
to the offender — this would be repugnant to the 
provisions of paragraph 3 of article 12 of the Consti­
tution, and as Cap. 333 (as amended by Law 7 of 
1960) is a statute which was in force on the day of 
the coming into operation of the Constitution, it is 
ihe duty of the trial Court to modify the Law in such 
a way as to bring it into conformity with the provi­
sions of the Constitution, as provided by paragraph 
4 of article 188 ; 

and 

(d) we are of the view that the modification which is 
necessary to bring sub-sections (3) and (4) of section 3 
of Cap. 333 (as amended by Law 7 of I960) into 
conformity with the Constitution is that not only 
facts special to the offence but also all the circums­
tances of the case, including consideration of hard­
ship and similar mitigating circumstances personal 
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to the convicted person, should be taken into account 
in deciding whether the minimum period of disquali­
fication should be imposed or not. 

In the circumstances of this case we are of the opinion 
that, having regard to the above considerations, the minimum 
period of disqualification should be reduced from twelve to 
eight months, and we order accordingly. 

VASSILIADES, J. : I have had the advantage of reading 
the judgment prepared by my brother Mr. Justice Josephides 
and I may say at once, with all respect, that I find myself in 
full agreement with him, on his approach to the questions 
arising in this appeal ; on his view of the law regarding 
"special reasons" in this kind of cases ; and on the four 
points he makes at the end of his judgment, regarding the 
application of the statutory provisions in question, under the 
Constitution. 

.This case gives yet one more illustration of the confusion 
which, can be created when Courts of first instance will not 
act in. accordance with the provisions of article 188 of the 
Constitution, clear and practical as these provisions happen 
to be,· though-new to the'law of this country. 

Paragraph I of article 188 reads :— 

" 1 . Subject to the provisions of this Constitution and 
to the following provisions of this article, all laws in 
force on the date of the coming into operation of this 
Constitution shall, until amended, 

continue 
in force and after that date, and shall, as from that date 
be construed and applied with such modification as may 
be necessary to bring them into conformity with this 
Constitution". 

And paragraph 4 reads :— 

"4. Any Court in the Republic applying the provi­
sions of any such law which continues in force under 
paragraph I of this article, shall apply it in relation to 
any such period, with such modification as may be neces­
sary to bring it into accord with the provisions of this 
Constitution including the Transitional Provisions there­
of". 
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It is perfectly clear from the above provisions, that the 
Courts of the Republic, civil and criminal, communal or 
otherwise, in discharging their function of applying the law, 
have to construe and apply all laws preserved in force by art. 
188, with such "modification as may be necessary to bring 
them into conformity with the Constitution". And it is 
obvious on the face of it, that the statute governing this case 
(Cap. 333, as amended by Law 7 of I960) is now part of the 
law of the Republic by operation of art. 188. I of the Consti­
tution. 

This Court has more than once made reference to the 
provisions of this article, both in civil and in criminal appeals 
(Chakkarto v. The Attorney-General, 1961 C.L.R. 231 ; 
Ratibe Abdulhamid v. The Republic, 1961 C.L.R. 400 ; Mah-
mut Hafiz Hussein Fethi v. The Republic, reported in this 
volume, p. 139, ante). We have on such occasions, stated our 
views as to the duty which this article 188 imposes on all 
Courts applying law preserved in force on the establishment of 
the Republic (as distinguished from law enacted by the Repu­
blic under the Constitution) to make such preserved law, 
subject to the provisions of the Constitution, and t apply it to 
the facts and circumstances of each case, modified accordingly, 
whenever necessary. 

- Article 179 of the Constitution expressly provides that the 
Constitution "shall be the supreme law of the Republic". 
And article 155. 1 likewise provides that this "Court shall be 
the highest appellate Court in the State in the exercise of the 
judicial power, excepting such matters (art. 152) as are within 
•the functions of the Constitutional and Administrative Court 
established under part IX of the Constitution ; and matters 
within the jurisdiction of the Communal Courts established 
under art. 87. 

It is, in my opinion, perfectly clear, and beyond any doubt 
or ambiguity, that when art. 144 makes provision for the re­
servation of questions of constitutionality, arising in judicial 
proceedings, for the decision of the Supreme Constitutional 
Court, it is intended to maintain strictly, the separation of 
functions established by the Constitution ; and to keep out of 
the ordinary Courts, matters which were placed exclusively, 
in the peculiar province of the Constitutional Court which 
is also the administrative and the electoral Court of the State. 
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It was obviously intended to avoid overlapping of powers and 
duplicity of functions. 

Questions of the unconstitutionality of laws made by the 
legislative organs of the Republic, and of decisions made by 
its executive or administrative organs, "material for the deter­
mination of any matter in issue in any judicial proceeding" 
are to be decided by the Constitutional and Administrative 
Court ; and not by the ordinary Court dealing with the case, 
so as to avoid conflict of opinion and consequent clashings of 
power. But such decision, if to the effect that the "law" or 
"decision" (or any provision thereof) is "unconstitutional", 
is to operate so as to make "such law or decision" inapplicable 
to such proceedings only. (art. 144. 3). 

To hold that "law" in art. 144 includes law preserved in 
force by art. 188, and "decision" includes judgment of a 
Court of competent jurisdiction functioning in the Republic, 
(or, a fortiori, judgments of the Supreme Court of the Colony 
of Cyprus) amounts, in my opinion, to disregarding the ob­
vious intention and effect of the Constitution, to keep strictly 
separate and distinct, the functions of the Άνώτατον Συνταγ­
ματικού Δικαστηρίου in part IX of the Constitution, from 
those of the Άνώτατον Δικαστηρίου καΐ των ύττό τοΰτο τε­
ταγμένων Δικαστηρίων in part Χ. 

' I have used advisedly the terms in which these Courts 
are referred to in the Greek version of the Constitution, as 
the difference in the style which found its way in the English 
text (Supreme Constitutional Court and High Court) which 
does not exist in the Greek or the Turkish text (Ανώτατου 
Συνταγματικού Δικαστηρίου και Ανώτατου Δικαστηρίου, 
Yuksek Anayasa Mahkemesi, ve Yuksek Mahkeme) appears 
to have a misleading effect sometimes. And unfortunately 
practice has already shown, the difficulties and confusion 
which can be created, if the functions and standing of these 
Courts, arc not kept strictly separate and distinct, as put by 
the Constitution. 

With these constitutional provisions in mind, it is, 1 
think, obvious that where any law preserved in force by art. 
188, appears lo offend against or lo be inconsistent with the 
provisions of art. 12. 3 of the Constitution regarding punish­
ment, in that it provides for a punishment which "is dispro­
portionate lo the gravity of the offence", and makes such 
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punishment mandatory,.(taking away from the Court the usual 
power to measure sentence according to the gravity of the 
offence and the circumstances of the offender) it is the duty 
of the Court called upon to apply such·law, to adapt it to the 
Constitution by such modification as it may be necessary " to 
bring it into accord" with the provisions of the Constitution. 

And, it is, moreover, in my opinion, equally clear from 
the provisions of the Constitution in question, as well as from 
the provisions of the Courts of Justice Law (14 of 1960) enact­
ed by the Republic, that the remedy open to any person dis­
satisfied or aggrieved by the Court's adaptation and applica­
tion of such law, lies in his right of appeal ; and not in a 
recourse to the Constitutional Court. 

I have one more point to touch. The question whether 
a disqualification Order, is a "punishment", or it is a legal 
provision in the law, made "in the public interest", with the 
result of subjecting the. individual interest to public interest, 
has not been raised or argued in this appeal ; and does not 
fall to be decided in this case. 1 am only referring to this 
question, in order to make it clear that, speaking for myself, 
I consider that matter open ; and I do not purport to express 
any view or opinion thereon in this judgment. 

In conclusion, Ϊ agree, as I have already stated that the 
disqualification Order (assuming it is a "punishment" and 
that it has been made as such) be reduced to one of eight 
months from the date it was made. 

Appeal allowed. Order of disqua­
lification modified. 
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