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Motor traffic—Driving or using @ motor vehicle on a road without there

being in force a policy of insurance against third-party risks —The
Motor Vehicles (Third Party Insurance) Law, Cap. 333 (as amended
by Law No 7 of the 7th July 1960) section 3(1) (2} (3) and (4) —
Mandatory disqualification for @ munmum pertod of time from
holding or obtaining a driving licence—Unless there are “special
reasons” for holding otherwise—Meaning of the phrase “'spectal
regsons ~=Special to the facts constituting the offence and not
a arcumstance peculiar to the offender—Thus construed, and
there can be no other interpretation, sub-sectrons (3) and (4) (supra)
are repugnant to the provisions of paragraph 3 of article 12 of
the Consutuuion—Because there may be cases where, regard being
had to all the circumstances, including considerations of hardship
and simiar mitigating circumstances personal to the offender,
¢ mandatery disqualification for a mintmum perrod as provided
1n Cap 333 (as amended by Law No 7 of 1960) may amount to a
punishment disproportionate to the gravity of the offence contrary
to the provisions of paragraph 3 of article 12 of the Constitution—
And 1nasmuch as Cap 333 (os amended by Law 7 of 1960} in a
statute which was in force on the day of the coming into operation
of the Constrtution (1 e., 16th August 1960) and thus preserved by
article [88 paragraph I, of the Constitution, 1t ts incumbent on
the trial courts, under paragraph |, 4 and 5 of that article, to
modify 1t tn such @ way as to bring it inte conformity with the Consts-
tution viz article 12, paragraph 3, thereof—And such modification
should be that not only facts spectal to the offence but alse all the
circumstances of the case, including considerotions of hardship
and stmilar mitigating circumstances personal to the convicted
person, should be taken into account n deciding whether the muni-
mum period of disqualification should be 1imposed or not—

Constitutional Law—Laws in force on the date of the coming into opera-

tion of the Constitution (Le on the 16th August, 1960)— Preserved
In force by virtue of article 188 of the Constitutton, subfect to the
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Constitution and the provisions contamed in that article—Duties 1962

. March 23,
and powers of the Courts in applying the laws thus preserved as July 3
distinct from Laws enacted after the date of the coming inte opera- SoLoMOs
tion of the Constitution — It is incumbent on the trial Courts to SrYLIANoU

. . v,
decide the rssues of the unconstitutionality of the laws thus pre- Tor Potws

served-—Without any reference to the Supreme Constrtutional Court-
under article 144, paragraph 1 of the Constitutien—And to modify
themn as inay be necessary to bring them into accord with the Constr-
tution—Article 188, paragraphs’l, 4 and 5 of the Constitution—

Constitutiona! Law—""Punishment disproportionate to the gravity of the
offence™ not allowed—Article’ 12.3 of the Constitution—

Constitutional Law—"Decislon” in article 144.1 of the Constitution —
Whether ¢ judicial decision comes within the ambit of the word
“decision” in article 144.} (supra)—The decision of the former
Supreme Court of the Colony of Cyprus in the case Muharrem v, +
The Police 22 C.L.R. 150 whereby it has been held that the term
“special reason” in section 3 of Cap. 333 (supra) means special
to the offence and does not include circumstances special to the
offender, is right—Contrary to what it has been held by the Supreme
Constitutional Court in'the case Nicosia Police and Djemal Ahmet
3 RS.C.C. 50, Muharrem’s case (supra) cannot be and is not un-
constitutional—What is unconstitutienal is that part of- section 3.
of Cap. 333 which correctly construed in accordance with the well-
settled cqnons of legal interpretation offends against the provisions
of paragraph 3 of article 12 of the Constitution as oforesaid — There-
fore, contrary to what it hos been held by the Supreme Constitutional
Court in the cose Superintendent of Gendarmerie, Lefka, and Chris-
todoulos Antoni Hadji Yianni 2 RS.C.C. 21, section 3(3) and (4)
of Cap. 333 (as amended by Law 7 of 1960) is unconstitutional.

The importance of this case lies not so much on the question
of construction of the statute Cap. 333 as on the various consti-
tutional 1ssues, raised and decided, especially with regard to .
‘matters ar1sing out of the unconsticutionality of laws preserved
in force under Arucle 188 of the Consutution and the powers
of the eivil courts 1n 1 espect of the unconstitutionahity thereof.

le appeltant was convicted on his own plea of using a motor

" vehicle on 3 road without being covered by a policy of insurance
aganst third party risks, contrary to section 3(1) of the Motor
Vehictes { Thind Party inswrance) Law, Cap 333 (as amended by
section 2 of Law 7 of §960. enacted 1n July 1960). and he was
sentenced to pay a fine and dlsqu'allﬁed for holding or obtaining
a driving heence for a period of twelve months under section
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3(2) and (4) of the statute The appellant was so disqualified,
because he had a previous conviction of driving without due
care and attention which 1s an offence under section 6 of the
Motor Vehicles and Road Traffic Laws 1954 to 1959 (how Cap.
332).

Section 3(2) of Cap. 333 reads as follows : “Any person act-
ing in contravention of this section shall be hable to imprison-
ment not exceeding one year or to a fine not exceeding one
hundred pounds or to both such imprisonment and fine and
a person convicted of an offence under this section shall be
disqualified for holding or obtaining a driving licence”.

Section 3(4) reads as follows : “On a second or subsequent
conviction of any person of an offence under this section, or
on a conviction of any person of an offence under this section
after a previous conviction of an offence under section 5,
section 6. ... ... of the Motor
Vehicles and Road Traffic Laws, 1954 to 1959, ..............
.................. . the disqualifieation under the provisions
of sub-section (2), unless the Court for special reasons other-
wise orders, shall be for a period of not fess than twelve
months, or for such longer period as the Court shall, in all
the circumstances of the case consider appropriate’.

It was argued on behalf of the appellant, inter alia, that the
trial jugge should have taken into account net only the facts
special to the offender but also the circumstances peculiar
to the offender. In making his submission counsel for the
appeliant relied on the decision of the Supreme Constitutional
Court in Case No. 2/62 between Nicosia Pofice and Djemal Ahm-
et, (reported in 3 R.S.C.C. 50), which was given on the I2th
February, 1962, that is, after the order of disqualification was
made by the trial judge in this case. In that decision It was
declared that—

“The decision of the Supreme Court of the former Colony
of Cyprus in the case of Hassan Muharrem v. Police (Cyprus
Law Reports, Vol. 22, page 150), is unconstitutional as being
contrary to, and inconsistent with, paragraph 3 of arucle 12
of the Constitution n so far as it affects the application of
section 3 of the Motor Vehicles (Third Party !nsurance)
Law, Cap. 333 as amended by Law No. 7 of 1960 enacted on
the éth July, 1960, )

Held : {I) On the true construction of section 3(3) and (4)
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the term “special reasons’ means reasons special to the faces
of the particular case, that is, special to the facts constituting
the offence and does not include circumstances peculiar to the
offender, such as hardship, and other similar mitigating cir-
cumstances personal to the offender. .

Muharrem’s case (supra) followed.

(2) In holding so, the aforesald sub-sections (3) and (4) of
section 3 (as amended by section 2 of Law 7 of 1960, enacted
in July 1960) are rendered unconstitutional as being contrary
to or inconsistent with, paragraph 3 of article 12 of the Consti-
tution, which provides that “*No Law shall provide for a punish-
ment which is disproportionate to the gravity of the offence’.
Indeed, on the true construction of sections 3(3) and {4) the
punishment to be imposed would be disproportionate to the
gravity of the offence — having regard to all the circumstances
of the case, including consideration of hardship and similar
l:ﬁitigating circumstances personal to the offender — this
would be repugnant to the provisions of paragraph 3 of article
12 of the Constitution, and as Cap. 333 (as amended by Law 7
of 1960) is a statute which',wgs in force on the day of the coming
into operation of the f‘Gé‘n”s'ci”tuEuon, it 1s the duty of the trial
Court to modify the Law in such a way as to bring itinto con-
formity with the provisions of the Constitution, as provided
by paragraph 4 of arucle 188,

(3) As the aforesaid section 1s unconstitutional-it is incum-
bent on a criminal court applying this statute to apply it, under
the provisions of article 188. 4 of the Constitution, with such
modification as may be necessary to bring it into accord with
the provisions of the Constitution.  As the expression “modi-
ficavion'” includes “amendment” and “adaptation” .(see article
V88, paragraph 5), it is the duty of the trial court to adapt sub-
sections (3) and (4} of section 3 of Cap. 333 {as amended), so
that the expression “special reasons” shall include not only
facts which are special to the offence but also circumstances
pecular 1o the offender, including hardship.

{(4) In the circumstances of this case we are of the opinion
that, having regard to the above considerations, the minimum
period of disqualification should be reduced from twelve to
eight months.

(5 A judical decision interpreting’ a statute in accordance
with the well settled canons of construction cannot be said to
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be unconstitutional wself — What may be unconstitutional
is the statute iself — Therefore such judicial decision as In
the Muharrem's case does not come within the ambit of the
word “decistan’ 1n article 144 | of the Constitution—

" Nicosia Police and Djemal Ahmet 3 RS C C S0, drssented

Appeal allowed  Order of dis-
qualification modified.

Cases referred to

The Supermtendent of Gendarmerie, Lefko and Christodoulos Antoni
Hadpt Yiannt 2 RSCC 21,

Nicosta Police and Djemal Ahmet 3 RSCC 50,
Hassan Muharrem v The Police 22 CL R 150,

The King (Magilly v Crossan (1939) | N1 106,
Murray v, Mocrmllan (1942) ) C. 10 ;

Whitall v Kirby (1946} 2 All ER 552,

Rennison v Knowler (1947) | All E.R 302 ;

Goziv The Police 19 C.LR 34;

Chakkarto v The Attorney-General 1961 CL.R 231,
Ratibe Abdulhamd v, The Republic 1961 CLR 400,

Mohmut Hafiz Hussein Fethi v The Republic reported in this
Volume, p. 139, ante.

Per VASSILIADES |. (WILSON P. concurring)

The word "decision” in article 144.1 of the Constitution does
not include a judicial decision

Per VASSILIADES | (WILSON P. concurring) :

{A) This case gives yet one more tustration of the con-
fusion which can be created when Courts of first instance will
not act tn accordance with che provisions of article 188 on the
Consuitution, clear and practical as these provisions happen
10 be, though new to the law of this country

Paragraph | of Article 188 reads —

“I.  Subject to the provisions of this Constitution and to the
following provisions of this article, all laws in force of the
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date of the coming into operation of this Constitutlon shall,
untll amended,....... ...... continue In force and after
that date, and shall, as from that date be construed and
applied with such modification as may be necessary to bring
them into conformity with this Constitution™,

And paragraph 4 reads :

4. Any Court in the Republic applying the provisions of

any such law which continues in force under paragraph | of

this article, shall apply it in relation to any such period,

with such modification as may be necessary to bring It Inte

accord with the provisions of this Constitution including
" the Transitional Provisions thereof".

It is perfectly clear from the above provisions, that the
Courts of the Republic, civil and criminal, communal or other-
wise, in discharging their function of applying the law, have
to construe and apply all laws preserved in force by art. 188,
with such “modification as may be necessary to bring them into
conformity with the Constitution™. And it Is obvious on the
face of it, that the statute governing this case (Cap. 333, as
amended by Law 7 of 1960) is now part of the law of the Re-
public by operation of art. 188(l) of the Constitution.

This Court has more than once made reference to the pro-
visions’ of+ this article, Both dn civi! and in criminal appeals
(Chakkarto v. The Attoriey-General 1961 C.L.R. 231 ; Ratibe
Abdulhamid v. The Republic 1961 C.L.R. 400 ; Mahmut Hafiz
Hussein Fethi v. The Republic (reported in this Volume p. 139,
ante). We have 'oh such occasions, stated our views as to the
duty which this article 188 imposes on all Courts applying the
faw preserved in force on the estabilshment of the Republie
(as distinguished form the law enacted by the Republic under
the Constitution) to make such preserved law, subject to the
provisions of the Constitution, and to apply it to the factsg
and circumstances of each case, modified accordingly, \V‘i;‘lﬂ;lp
ever ngcessary

(B) M is, in my opinion, perfectly clear, and beyond any
doubt or ambiguity, that when art. 144 makes provision for the
reservation of questions of constitutionality, arising in ]l:ldlclal
proceedings, for the deciston of the Supreme Constitutional
Court, it is intended to maintain strictly, the separation of
functions established by the Constitution ; and to deep out
of the ordinary Courts, macters which were placed exclusively,
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in the peculiar province of the Constitutional Court which
is also the administrative and the electoral Court of the State.
it was obviously intended to avoid overlapping of powers and
duplicity of functions,

Questions of the unconstitutionality of laws made by the
legislative organs of the Republic, and of decisions made by
tts executive or administrative organs, “matenial for the deter-
mination of any matter in issue in any judicial proceeding™ are
to be decided by the Constitutional and Administrative Court;
and not by the ordinary Court dealing with the case, so as to
avoid conflict of opinion and consequent clashings of power.
But such decision, if to the effect that the “law” or “‘decision”
{or any provision thereof) is unconsticutional”, is to operate
50 as to make “‘such faw or decision” inapplicable to such pro-
ceedings only. (article 144.3).

To hold thar “law™ in art. 144 includes law preserved in
force by art. 188, and “‘decision™ includes judgment of a Court
of competent jurisdiction functioning in the Republic, (or, a
fortiori, judgment of the Supreme Court of the Colony of
Cyprus) amounts, in my opinion, to disregarding the obvious
intention and effect of the Consutution, to keep strictly separate
and distinct, the functions of the ’AvdTaTtov Zuvraypo-
TIkOV AlkaoTripiov in- part I1X of the Constitution, from the-
se of the "AvwTaTov AwaoTnpiov xal T@v Yo 10lTo TE-
Taypévwy AikaoTnpicv in part X,

| have used advisedly the terms in which these Courts are
referred to in the Greek version of the Constitution, as the
difference in the style which found its way in the English text
(Supreme Constitutional Court and High Court) which does
not exist 1n the Greek or the Turkish text (AvcyTarov Zuv-
Taypartikdy AtkaoThpiov kai "AvoTaTtov AikaoTrpiov,
Yuhsek Anayasa Mahkemesi, ve Yuksek Mahheme) appe-
ars to have a misleading effect sometimes. And unfortunately
practice has already shown, the difficulties and confusion wlhich
can be created, if the functions and standing of these Courts,
are not kept strictly separate and distinct, as put by the Consui-
tution.

With these constitutional provisions in mind, 1t is, | think,
obvious that where any taw preserved in force by art. 188,
appears to offend against or to be inconsistent with the pro-
visions of art. 12.3 of the Constitution regarding punishment,
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in that it provides for a punishment which “is disproportionate
to the gravity of the offence”, and makes such punishment
mandatory, (taking away from the Court the usual power to
measure sentence according to the gravity of the offence and
the circumstances of the offender} it Is the duty to adapt It to
the Constitution by such modification as it may be necessary
“to bring it into accord” with the provisions of the Constitu-
tion. ’

r

And, It is, moreover, in my opinion, equally clear from the
provisions of the Constitution in question, as well as from the
provisions of the Courts of Justice Law (14 of 1960) enacted
by the Republic, that the remedy open to any person dissatis-
fied or aggrieved by the Court's adaptation and application
of such law, lies in his right of appeal ; and not in a recourse

"to the Constitutional Court.

Appeal against sentence.

The appellant was convicted on the 31,10.6] at the
District Court of Nicosia sitting at Lefka (Cr. Case No.
799/61) on one count of the offence of driving a motor vehicle
without a policy in respect of Third Party risks contrary to
ss. 3 (1) (2) and (4) of the Motor Vehicles (Third Party In-
surance) Law, Cap. 333 (as amended by Law 7 of 1960) and
was sentenced by Papaioannou, D.J. to pay a fine of £5.—
and he was further disqualified from holding or obtaining a
driving licence for a2 period of 12 months.

A. Triantafyllides with K. Michaefides for the appellant.

O. Beha for the respondent. .
Cur. adv, vult.

The facts sufficiently appear in the judgment delivered
by JOSEPHIDES, J.

Witson, P. 0 In this case the judgment was writien by
Joscphides, J. and Vassiliades, J. has given some additional
reasons, | concur in the result in both cases and | desire to
add this comment that 1 think both judgments have heen
very well reasoned out and that they should muke an addition
Lo the jurisprudence of Cyprus,

Zexia. Voo b ohad the occasion to read the judgment
which was prepared by Josephides, J. and 1 concur.
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Joseemiis, Joo The appellant in this case pleaded
guilty to the otfence of using u motor vehicle on a road without
being insured against third-party risks, contrary to the pro-
visions of section 3(1) of the Motor Vehicles (Third Party
lnsurance) Law, Cap.333 (as amended by Law 7 of 1960),
and he was sentenced, under the provisions of section 3, sub-
sections (2) and (4), to pay a fine of £5 and disquahfied for
holding or obtaining a driving licence Tor a period of twelve
months,

He now appeals against the order of disqualification
on the ground that -

(a) the Judge misdirected himself as to the eflect of the
evidence adduced, and that the appellant established
“special reasons™ entitling the Court 10 reduce the
period of disqualification under section 3(4) ; and

(b) that the Judge failed to take into account circums-
tances peculiar to the appellant as distinguished
from the offence,

The appellant was disqualified under the provisions of
section 3(4) because he had a previous conviction of driving
without due care and attention which is an offence under
section 6 of the Motor Vehicles and Road Traffic Laws,
1954 to 1959 (now Cap. 332).

Section 3(2) of the Motor Vehicles (Third Party Insu-
rance) Law, Cap. 333, rcads as follows :

“(2) Any person acting in contravention of this
section shall be liable to imprisonment not exceeding
one year or to a fine not exceeding one hundred pounds
or to both such imprisonment and fine and a person
convicted of an offence under this section shall be
disqualified for holding or obtaining a driving licence™.

And section 3(4) reads as follows ;

“(4) On a second or subsequent conviclion of any
person of an offence under this section, or on a conviction
of any person of an offence under this section after a
previous conviction of an offence under section 5, scction
P of the Motor Vchicles and
Road Trafhic Laws, 1954 10 1959, ................. .
the disqualification under the provisions of sub-section
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{2), unless the Court for special reasons otherwise orders,
shall be for a period of not less than twelve months, or
for such longer period as the Court shall, in all the cir-
cumstances of the case consider appropriate™.”

The appellant was charged together with his employer,
the lauer being charged with permiting a motor vehicle to
be used without being insured apgainst third party risks,
They both pleaded guilty and called evidence to establish
“special reasons™.

On the evidence adduced the Judge found that the em-
ployer was Lhe proprictor of seveial lorries which were re-
gistercd as public torries for hire on payment. The employ-
er was a transport contractor who undertook to transport
chromium ore with his lorries from Kakopetria to Famagusta.
He had all his vehicles insured in respect of third party risks.
In January, 1961, the employer bought from the British Army
four other lorries, including lorry No.B.J. 329, which was the
lorry driven on the day of the offence by the appellant (21st

April. 1961). The employer applied 10 the Registrar of

Motor Vehicles to have these four lorries registered as “T"
vehicles for public use but his application was refused.  The
emiployer thereupon had these vehicles, including lorry No.
B.J.329 registered as private lorries.  This vehicle was insured
by the employer against third-party risks for the period Ist
March, 1961, to the 28th February, 1962. The insurance
certificate which was an exhibit before the trial Court, did not
cover use for hire or reward. On the 2Ist April, 1961, the
appellant admitted carrying chromium oie in lorry B.J. 329
which he was driving.

The employer put forward several grounds but the trial
Judge did oot accept any of those grounds as amounting to
“special reasons™ entitling the Court to impose a disqualifi-
cation less than the minimum provided by the Law.

The appeliant satisfied the Judge that he had been a
professional driver for the past 11 or 12 years and that he
was nanticd and had 3 childien. He had worked for his
employer five or siv. moaths i 1960 and he was reengaged
by him as a disver in March, 1961, in order (o drive “private”
moltor lorry 3.1 329, When reengaged by the employer in
1961 the appellant alleged that he asked his employer if the
said vehiele v as insured in respect of third-party risks and that
the latter veplied that it was, and that the insurance certificate
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which is written out in English was handed by the employer
to the appellant. The appellant aileged that he did not know
English. The appellant further alleged that he handed the
insurance’certificate to a co-villager who knew English to
read it for him and that the latter told him that it was “all
right”. The appeliant further stated that he did not explain
to his co-villager that he was transporting chromium ore in
that lorry. The appecilant failed to call this person as a wit-
ness to corroborate him on this point and the trial court did
not accept his version and, on the evidence, found that the
appellant’s alleged belief that the vehicle was covered by the
insurance policy was not based on reasonable grounds and
that the appellant failed to establish *'special reasons”, and
the Judge imposed a disqualification of 12 months.

On the first ground of appeal we are satisfied that there
was adequate material for the Judge to come to the conclu-
sion to which he came and that he exercised his judgment
properly on those facts.

As regards the second ground of appeal, that is to say,
that the trial Judge should have taken into account not only
the facts special to the offence but also the circumstances
peculiar to the offender, the appellant’s counsel in making his
submission relied on the decision of the Supreme Constitu-
tional Court in Case No. 2/62 Nicosia Police and Djemal
Ahmet, (reported in 3 R.S.C.C."50) which was given-on the
12th February, 1962, that is, after the order of disqualifica-
tion was made by the trial Judge in this case. [In that decision
it was declared that—

“The decision of the Supreme Court of the former Colo-
ny of Cyprus in the case of Hassan Muharrem v. Police
(Cyprus Law Reports, Yol.22, page 150}, is unconstitu-
tional as being contrary to, and inconsistent with, para-
graph 3 of article 12 of the Constitution in so far as it
affects the application of section 3 of the Motor Vehicles
(Third Party Insurance) Law, Cap.333 as amended by
Law No. 7 of 1960 enacted on the 6th July, 1960™.

Now, one question which arises for consideration is
whether a decision construing a statute can be said to be
unconstitutional or whether the siatute itself is unconstitutio-
nal.

For this purpose it will be necessary to consider at some
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length both this decision of the Supreme Constitutionat Court
(Case No.2/62) as well as a previous decision given in Case
No. 52/6| between The Superintendent of Gendarmerie, Lefka
and Christodoulos Antoni Hadji Yianni, dated the 9th October,
1961, and reported in 2 R.S.C.C, 21,

in Cuse No.52/6!1 the District Court of Nicosia, sitting
at Lefka, referred. under article 144 of the Constitution, to
the Supreme Constitutional Court the following question :

N . .

“whether the provision of section 3 of the Motor Vehicles
(Third Party Insuerance) Law, Cap.333, as amended by
seetion 2 of Law 7J60 is uncoenstitutianat as offending
article 12.3 of the Constitution™. (2 R.S.C.C. 21, 22).

The Sugreme~Constitutional Court declared that —
“The provisions of section 3 of the Motor Vehicles
(Third Party Insurance) Law, Cap.333. as amended by
section 2 of Law No. 7 of 1960, enacted on the 6th July,
1960, are not unconstitutional as being contrary to or
inconsistent with paragraph 3 of article 12 of the Consti-
tution”. (2 R.S.C.C. 21, 22);

and in the concluding paragraph of its Judgment stated:

**As the aforesaid decision of Hassan Muharrem v, Police
is not the subject-matter of this reference the Court
does nol propose to express an opinion about the consti-
tutionality or otherwise of its effect should such decision
be followed now. In case, however, by means of a
judicial decision binding on a trial court, such a restri-
clive interpretation is lo be placed on the expression
special reasons’ in sub-sections (3) and (4) of section 3,
as would lead any litigant to challenge it on the ground
that ir renders the section in yquestion unconstitutional, it

would then be for such triad Court to refer the matter 1o

this Court under article 144, bheeause the expression
“decision™ in paragraph ool arncle 144 has been inter-
preted inocase No, 8/61 10 mean, inter alia. a judicial
deciston brindimg on i teial Court™, (The itaiics are ning)

Following that decision (he District Court of Nicosia
on the 29th December, 1961, referred 1o the Supreme Consti-
tutional Court the following question, which is the subject-
matler of the decision in Case No. 2:62. between Nicosia
Police and Djemal Almer ;

i
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“Whether the decision of the Supreme Court in the case
of Hassan Muharrem v. Police renders section 3 of the
Motor Vehicles (Third Party Insurance) Law, unconstitu-
tutional”. The Supreme Constilutional Court in its
Judgment stated : “The question of unconstitutionality
raised by the reference does not, in effect relate to the un-
constitutionality of section 3 of the Motlor Vehicles
{(Third Party Insurance) Law, Cap.333, as amended by
section 2 of Law No. 7 of 1960 enacted on the 6th July,
1960 (hereinafter referred to as *section 3’) bui to the un-
constitutionality of the said decision in the case of Has-
san Muharrem v. Police. in so far as it affects the appli-
cation of section 3™

And the Court then declared that the detision in Muhar-
rem v. Police is unconstitutional (see the wording of the Court’s
declaration quoted earlier in this judgment).

In the course of its judgment the Supreme Constitutional
Court stated :

“In the decision of Hassan Muharrem v. Police the said
expression ‘special reasons’ has been interpreted, on the
strength of English Common Law precedents, as meaning
reasons special to the facts constituting the offence and
not including reasons special to the .offender”.

Pausing there for a moment, it may be observed, with
respect, that strictly speaking the Muharrem case was not
decided on the strength of “English Common.Law precedents”,
but it was a decision on the construction of a Cyprus statute
which was based on an English statute ; and in construing
the Cyprus statute the former Supreme Court of Cyprus
followed the English decisions on the point.

Our Motor Vehicles (Third Party Insurance) Law, Cap.
333, was enacted in 1954 and came into operation on the Ist
April, 1957, So far as material, the Cyprus statute repro-
duces the provisions with regard to “special reasons” which
were originally embodied in the English Road Traffic Act,
1930, section 35(2), in which it was provided that any person
driving without being insured against third party risks, on
conviction shall be disqualificd for a period of not less than
12 months unless the Court for “special reasons™ otherwise
orders.

This provision was considered and construed in several
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Northern Irish, Scottish and English cases, but I need only 1962,

March 23,
refer to four such cases. July .3
In the Irish case The King (Magill} v. Crossan (1939) 1 SoLomes
. STYLIANOU
N.I. 106 at pp. t12, 113, Andrews L.C.]J. said :-. v
SA ial e . : . . Tue PoLICE
speaial reason” within the exception is one which 1s Josephides, 1.

special to the facts of the particular case, that is, special
to the facts which constitute the offence. It is, in other
words, a mitigating or extenuating circumstance, not
amounting in faw 1o a defence 1o the charge, yet directly
connected with the commission of the offence, and one
which the Court ought properly to take into considera-
tion when imposing punishnent. A circumstance pecu-
liar to the offender as distinguished from the offence is
not a “special reason” within the exception. The fact
that the defendant in the present case is engaged in the
motor business is a circumstance of this latter character.
If Parliament intended that such persons should enjoy
an immunily from disqualification for holding licences
it should, and | have no doubt would, have said so.

We can see no reason whatever why a man engaged
in the motor business, who uses his motor on the public
highway without having a policy of insurance in force,
should be in a more privileged position than any other
member of the public. In our opinion his connection
with the business would naturally make it ail the more
incumbent upon him to ensure that the requirements of
the taw in regard to the use of motor vehicles are com-
plied with...... e '

In the Scottish case of Murray v. Macmillan (1942)

J.C.10, at page 18, Lord Jamieson had this to say regarding
the object of the legislature in making disqualification impe-
rative in the absence of “special reasons™ :-

It was, doubtless, because L)flhc importance attached,
in the public interest, to proper provision being made
for the compensation of third pitrties that sub-section (2)
wits made imperitive, and the disqualification for holding
ar obtaining a licence made. in the absence of special
reasons, to follow automatically and that whether the

offence be the use of a cur by the offender himself or the.

giving of another person permission to use it, without
there being in force a policy covering such use. Even

»
.
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the most expert and careful driver may commit an error
in judgment and causcs injury 1o other persons, and it js
m order (o safeguard the rights of injured persons that
seetion 35 appears in the statute™.

In the English case of Whittall v. Kirby (1946) 2 All E.R.

352 at page 554, that eminent Judge. Lord Goddard, express-
cd his views about the mandatory nature of the disqualifica-
tion and the interpretation to be given to Lthe expression
“spectal reasons™ in this way

It s to be observed that the sections are mandatory and
that Parliament has provided that a period of disqualifica-
tion shall be imposed or, in the case of exceeding the speed
limiit, (hat the licence shall be endorsed, but they have
given a discretion to the court which obviously 15 a limit-
ed discretion 10 be exercised only for special reasons.
The limited discretion must be excrcised judicially. The
reasons inducing the court o exercise it must be special,
and special is the antithesis of general. The facts that a
man is a first offender or that he has committed no
motoring oftence for many yecars are reasons of the most
general character than can be well imagined. Every
yeitr hundreds of first offenders are brought before courts.
It frequently happens that people who have driven for
very many years have been doing so without offending
against the provision of the Act.  That a mman is a profes-
sional driver cannot, as it secms to me by any possibility
be called a special reason. The fact that drivers are pro-
fessional drivers would of itself indicate that they are
more likely to be habitually on the roads than people
who drive themselves, so there is alf the more reason for
protecting the public against them. By exercising dis-
cretion in favour of an offender because he 1s a professio-
nal driver or merely because he drives himself for business
purposes, itis obvious that the court is taking into account
the fact that in such cases disqualification is likely to work
greater financial hardship than in the case of a person
wheo uses his car for social or casual purposes.  There s
no indication in the Act that Parliament meant 1o deaw
any distinction between drivers who earn their living by
driving or who drive for purposes connected with their
business and any other users of motor cars. That in
many cases serious hardship will result to a lorry driver
or private chauffeur from the imposition of a disqualifi-
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calion is, no doubt, true, but Parliament has chosen to !

: . . . T atapch o
impose this penalty and it is not for courts Lo disregind July o

the plain provisions of an Act of Pur!iumf:m merely Soromos
because they think that the action that Parliament has SEVEIANGY

WLl H - . 1 o 1 V.
required them to take in some cases causes some or it [ Potrer

may be considerable hardship.  Had Parliament intend- Josentie ]
cd that speaial consideration was to be shown to (a) osephidies. -
professional drivers or (b) first offenders they would

have so provided. :

As 1 have already said, these grounds are of the most
general description and cannot by any possibility be
construed as amounting to special reasons. If any-
thing were needed to make the intention of Parliament
clearer than it is, it can be found by comparing the pro-
visions as to the endorsement of licences for exceeding
the speed limit in the Motor Car Act, 1903, now repe-
aled"and: replaced by s.5 of the Act of 1934. Under
the Act of 1903, it was expressly provided that a licence
should not be endorsed for a first or second offence.
That indulgence is no longer given in the Act of 1934,
which requires endorsement on any conviction for ex-
ceeding the speed limit, unless special reasons are found
for refraining from taking'that course.

What then can be said to be a spectal reason beyond
saying that it must be one that is not of a general charac-
ter 7 This was expressly considered by the King's Bench
Division of Northern Ireland in R. v. Crossan. In (hat
case the court adopted a test that T had ventured 10 usc
in an address that I gave to the magistrates assembled
at the Summer Assizes for Essex in 1937, | suggested
that the reasons must be special to the offence, and not
10 the offender, and the court in adopting what | had said
used these words™.

And he then guoted an extract from the lrish case 7he
King v. Crossan which appeurs earlier in this judgment,

Further on in his sdgment Lord Goddard (at page 356)

~aid

TThe same conddoston as was cached by dhe High
Court of Northern eland has been come o in the High
Court of Custictary in Scotland in Muir v. Sutherland
and in Adair v. Munn and Adair v, Brash, and. in my opi-
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non, magistrates both i quarter and petly sess1ions must
tahe o to be the law that no considerations of finanaial
hardship, or of the oflender bemg before (he court for
the fust bme, o1 that he has driven for a great number of
vears without complamt, wan be regarded as a speaal
redason withim these Useetrons” U Although ths case s
not conwerned with 5 35 of the Act of {930, which deals
with disqualtheanon for daving o1 allowing a vehicle
Lo be driven when the owner or driver 1s uninsured agamst
thund party nisks, it appears that in Scotland there has
been some divergence of opinion among the Lords of
Justiciary as to the tests to be applied in deternmining
what in such cases would amount to special reasons  sce
Murray v. Macandlan and Farrlre v Hill.” 1 do not pro-
pose 10 discuss those cases 1n detail because, as the present
case 15 not connected with §.35, any observation would
really be obiter but 1 may say for myself that [ find «t
very difficult to apply any different test for construing
the words “special reasons™ in s 35 from that which
apphes to s Il and s 15 1 confess that 1 think cxactly
the same considerations apply, and from the reasoning
of the High Court of Notthern Ireland it seems that they
would take the same view. For myself, | would say that
I strongly incline to the opinion that a person who drives
or causes or permits a vehicle to be driven when thercis
not policy in force must be disqualified unless the cout
cair find in relation to the particular offences some
mitigating circumstances, and that mere forgetfulness m
carelessuess in not taking out a policy could not amount
to a special reason. In one of the Scottish cases the
offender was a doctor whose services were urgently need-
ed in war time. It may, perhaps, be that in a natonal
emergency such as was caused by the late war overwhelm-
g conaderations of public benefit might be taken mto
account and amount to a special reason, hut in ordinary
cicumstances [ should find 1t difficult (0 hold that the
fact that the offender wis a doctor was any ground o
treating ham difterently from any other dover  Flad the
L egislature miended ditterent treadment for medical mon
they would e said 0™ (p 556)

Umally, Lord Goddand m Renanson - Anowler (1947)

1 AlLE R 302, a1 page 205 sad

*§1 must be understood that disquahhication 1s part of
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the punishment which Parliament has prescribed for
certain motoring offences. Everycne will agree that,
certainly where a fine and not imprisonment is imposed,
it is the most serious part of the punishment. That it
often inflicts hardship, and in many cases grievous hard-
ship, none will deny, but it is the punishment which
Parliament has ordained, and, moreover, has enacted
that prima fucie, at least, it is to be imposed in all cases
to which this penalty applies. There are in the statute
book laws which in terms allow the courts to take, or
refrain from taking, steps on the ground of exceptional
hardship, but there is no such provision in the Road
Traffic Acts. This court has already laid down that
financial hardship is not a matter which can be taken
into account in this respect, and we desire to emphasise
that this applies to any other form of hardship. [t
may often be distasteful to a court to impose a penalty
or to take a certain course which it may think is dispro-
portionate to the offence, but it is not for them to ques-
tion what the legislature has enacted. It is no doubt
true that disqualification may work very hardly in a case
where a man drives for his living and have little effect
in the case of another who can afford to employ. some-
ong, to dnve him while the disqualification is in force.
Parliamenichas not S¢énfit to draw that distinction and
the decisions may now be said to be uniform throughout
the United Kingdom that hardship is not a special reason
for refraining from imposing this punishment. It is the
duty of all courts to apply the law as enacted and as
interpreted by the courts”.

net result of all these decisions is that —

{a) because of the importance attached, in the public
interest, to proper provision being made for the com-
pensation of third parties, disqualification was made
imperative in the abseace of “special 1casons™;

(b) “special reason™ is one which is special 1o the facts
of the particular case, that is, special 1o the facts
which constitute the offence and not a circumstance
peculiar to the offender ;

{(c) har Jship is not a special reason for refraining from
imposing disqualification ; and
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(d) although it may be distasteful to a Court to impose
a penalty or to take a certain course which it may
think disproportionate to the offence, it is not for
them to question what the legislature has enacted.

The former Supreme Court of Cyprus in the case of
Muharrem, relying on the above authoritivs, construed the
Cyprus statute in the same way.

In interpreting the expression “‘special reasons’ in Cap.
333, it should be borne in mind that the legislature, following
Muharrenr’s case which was decided in 1957, amended section
3 of Cap. 333 by Law 7 of 1960 in July, 1960, and it retained
the expression “‘special reasons”, i.e, the provision for a man-
datory disqualification. On Lhe contrary, in a new sub-
section (7) of section 3, for the review of orders of disqualifi-
cation, the ilegislature included expressiy personal circums-
tances peculiar to the offender (as distinct from the offence)
in the matters to be taken into account by a Court in consider-
ing whether disqualification should be removed or not. If
anything were necded to make the intention of the legislature
clearer than it 1s in sub-sections (3) and (4) of section 3, it
can be found by comparing them with the provisions as to the
review of the disqualification order under sub-section (7) of
the same section. I the legislature intended that circumstances
peculiar to the offender, as distinet from the offence, should be
taken into account by the trial court in the first instance, in
deciding whether disqualification should be ordered ornot. it
would have expressly provided so.

The statutory provision as to knife-carrying is to the
point. Undér section 79, sub-section (2) of the Criminal
Code, Cap.i13. in the 1949 edition of the Statute Laws of
Cyprus. it was provided that unless the Court for “special
reasons” to be recorded thought fit to order otherwise, no
sentence imposed under that sub-section should be for a term
less than six months. The expression “‘special reasons” was
interpreted by the Supreme Court of Cyprus in 1951, in the
case of Gazi v. The Police, 19 CL.R. 34, as circumstances
directly connected with the commission of the offence and
not peculiar to the offender. Following that decision and in
order to relieve courts from having to impose penalties which
might be disproportionate Lo the offence and in order to miti-
gate hardship in certain cases, the legislature in 1952 (by Law
28 of 1952) amended that provision and gave power (o the
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Courts in deciding whether to impose or not a- minimum
sentence of six months imprisonment, to take into account
“all the circumstances of the case, including consideration
of hardship and similar mitigating circumstances personal
to the convicted person™ (see now section 82, sub-section (2}
of the Criminal Code, Cap.154).

Finally, it is interesting to observe that the English pro-
totype of our section 3 of Cap. 333 was in 1956 amended by
section 2%(2) of the Road Traffic Act, 1956 (¢.67}, and the posi-
tion in England now is that in cases of conviction under scc-
tion 35(2) of the Road Traffic Act, 1930, disqualification is
not mandatory but discretionary.

From all these it-is abundantly clear that if our legislature
intended the Courts to take'into account circumstances pecu-
liar to the offender as distinct from the offence, it would have
so provided in the amending Law No. 7 of 1960, enacted in
July, 1960, but in fact it did not.

Undoubtedly decisions of the English, Scottish and Irish
Courts are not binding' u'an the Courts of the Republic of
Cyptus, though entitled to the highest respect. [ am of the
view that, as a general rule, our Court should as a matter of
judicial comity follow decisions of the English Courts of
Appeal on the construction of a statute, unless we are convinc-
ed that those decisions are wrong. And if we were today to
construe the expression ‘‘special reasons” in section 3 of Cap.
333, we would still interpret it in the same way. In doing so,
sub-sections (3) and (4) of section 3 (as amended by section
2 of Law 7 of 1960) are rendered unconstitutional as being
contrary 'to, or inconsistent with, paragraph 3 of article 12
of the Constitution, which provides that : :

“No Law shall provide for a punishment which is dis-
proportionate to the gravity of the offence™.

But the fact remains that the decision of the former Supreme
Court of Cyprus in the Muharrem case cannot be said to be
unconstitutional itself.  What is unconstitutional is section 3.
sub-sections (3) and (4) of Cap. 333 (amended by Law 7 of
1960). as interpreted in accordance with the well-settled ca-
nons of legal interpretation.

As the 2foresaid section is unconstitutional it is incum-
bent on a criminal court applying this statute to apply it,
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1

under the provisions of article 188.4 of the Constitution.
with such modification as may be necessary to bring it into
accord with the provisions of the Constitution. As the ex-
pression “modification™ includes *‘amendment” and “‘adapta-
tion" {see articlc 188, paragraph 5), it is the duty of the trial
court to adapt sub-sections (3) and (4) of section 3 of Cap. 333
(as amended), so that the expression “special reasons’ shall
include not only facts which are special o the offence but also
circumstances peculiar to the offender, including hardship.

To sum up : (a) the only correct interpretation of the

(b)

(c)

and

(d)

term “special reasons™ in accordance with the well-
established principles of interpretation is that given
in the Muharrem case by the former Supreme Court
of Cyprus, which we adopt for the purposes of our
judgment ;

for the reasons stated earlier in this judgment, the
decision of the former Supreme Court of Cyprus in
the Muharrem case construing a statute cannot be
and is not unconstitutional ;

but as, on this interpretation, the punishment to be
imposed would be disproportionate to the gravity
of the offence — having regard to all the circums-
tances of the case, including consideration of hard-
ship and similar mitigating circumstances personal
to the offender —— this would be repugnant to the
provisions of paragraph 3 of article 12 of the Consti-
tution, and as Cap. 333 (as amended by Law 7 of
1960) is a statute which was in force on the day of
the coming into operation of the Constitution, it is
the duty of the trial Court to modify the Law in such
a way as to bring it into conformity with the provi-
sions of the Constitution, as provided by paragraph
4 of article 188 ;

we are of the view that the modification which is
necessary to bring sub-sections (3) and (4) of section 3
of Cap. 333 (as amended by Law 7 of 1960) into
conformity with the Constitution is that not only
facts special to the offence but also all the circums-
tances of the case. including consideration of hard-
ship and similar mitigating circumstances personal
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to the convicted person, should be taken into account
in deciding whether the minimum period of disquali-
fication should be imposed or not.

In the circumstances of this case we are of the opinion
that, having regard to the above considerations, the minimum
period of disqualification should be reduced from twelve to
eight months, and we order accordingly.

VASSILIADES, J.: 1 have had the advantage of reading
the judgment prepared by my brother Mr. Justice Josephides
and I may say at once, with all respect, that T find myself in
full agreement with him, on his approach to the questions
arising in this appeal ; on his view of the law regarding
“special reasons™ in this kind of cases ; and on the four
points he makes at the end of his judgment, regarding the
application of the statutory provisions in questlon under the
Constitution.

,This case gives yet one more illustration of the confusion
which, tah be created \\:fhg:n Courts of first instance will not
act in. accordance with the provisions of article 188 of the
Constitution, clear and practlcal as these provisions happen
to bé,. though new to thedaw of this country.

Paragraph 1 of article 188 reads :—

*“1. Subject to the provisions of this Constitution and
to the following provisions of this article, all laws in
force on the date of the coming into operation of this
Constitution shall, until amended,..................
........................................ continue
in force and after that date, and shall, as from that date
be construed and applied with such modification as may
be necessary to bring them into conformity with this
Constitution™.

And paragraph 4 reads :--

“4. Any Court in the Republic applying the provi-
sions of any such law which continues in force under
paragraph 1 of this article, shall apply it in relation to
any such period, with such modification as may be neces-
sary to bring it into accord with the provisions of this
Constitution including the Transitional Provisions there-
of .
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It is perfectly clear from the above provisions, that the
Courts of the Republic, civil and criminal, communal or
otherwise, in discharging their function of applying the law,
have to construe and apply all laws preserved in force by art.
188, with such “‘modification as may be necessary to bring
thern into conformity with the Constitution”. And it is
obvious on the face of it, that the statute governing this case
(Cap. 333, as amended by Law 7 of 1960) is now part of the
law of the Republic by operation of art. 188. | of the Consti-
tution.

This Court has more than once made reference to the
provisions of this article, both in civil and in criminal appeals
(Chakkarto v. The Attorney-General, 1961 C.L.R. 231 ;
Ratibe Abdulhamid v. The Republic, 1961 C.L.R. 400 ; Mah-
muf Hafiz Hussein Fethi v. The Republic, reported in this
volume, p. 139, ante). We have on such occasions, stated our
views zs to the duty which this article 188 imposes on all
Courts applying law preserved in force on the establishment of
the Republic (as distinguished from law enacted by the Repu-
blic under the Constitution) to make such preserved law,
subject to the provisions of the Constitution, and t apply it to
the facts and circumstances of each case, modified accordingly,
whenever necessary. '

Article 179 of the Constitution expressly provides that the
Constitution “shall be the supreme law of the Republic”.
And article 155, | likewise provides that this Court shall be
the highest appellate Court in the State in the exercise of the
judicial power, excepting such matters (art. 152) as are within

‘the functions of the Constitutional and Administrative Court

established under part 1X of the Constitution ; and matters
within the jurisdiction of the Communal Courts established
under art. 87. ‘

It is, in my opinion, perfectly clear, and beyond any doubt
or ambiguity, that when art. 144 makes provision for the re-
servation of questions of constitutionality, arising in judicial
proceedings, for the decision of the Supreme Constitutional
Court, it i1s intended to maintain strictly, the separation of
functions established by the Constitution ; and to keep out of
the ordinary Courts, matters which were placed exclusively,
in the peculiar province of the Constitutional Court which
is also the administrative and the electoral Court of the State.
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It was obviously intended to avoid overlappmg of powers and
duplicity of functlons

Questions of the unconstitutionality of laws made by the
legislative organs of the Republic, and of decisions made by
its executive or administrative organs, “‘material for the deter-
mination of any matter in issue in any judicial proceeding”
are to be decided by the Constitutional and Administrative
Court ; and not by the ordinary Court dealing with the case,
s0 as to avoid conflict of opinion and consequent clashings of
power.  But such decision, if 1o the effect that the “law” or
“decision” (or any provision thereof) is ‘‘unconstitutional”,
is to operate 5o us to make “‘such law or decision” inapplicable
to such proceedings only. (art. 144.3),

To hold that “law” in art. 144 includes law preserved in

force by art. 188, and “decision” includes judgment of a

Court of competent jurisdiction functioning in the Republic,
(or, a fortiori, jJudgments of the Supreme Court of the Colony
of Cyprus} amounts, in my opinion, to disregarding the ob-
vious inrention and effect of the Constitution, to keep strictly
separate and distinct, the functions of the *Avérrarov Zuvray-
poixdy Awaorhpiov in part 1X of the Constitution, from
those of the *AvdTaTtov Aikaotipiov kod T&v Utrd ToUTo TeE-
-rcryuevoov AlKUO‘I"]plCOV in part X.

| have used adwsedly the terms in which these Courts
are referred to in the Greek version of the Constitution, as
the difference in the style which found its way in the English
text (Supreme Constitutional Court and High Court} which
does not exist in the Greek or the Turkish text ("Avotarov
Zuvraypomikoy  Aikaothpiov xal ‘AvoTatov AwooTiipov,
Yuksek Anayasa Mahkemesi, ve Yuksck Mahkeme) appears
to have a misleading effect sometimes. And unfortunately
practice has already shown, the difficulties and confusion
which can be created, if the functions and standing of these
Courts, arc not kept strictly separate and distinct, as put by
the Constitution.

With these constitutional provisions in mind, it is, |
think, obvious that where any law preserved in force by art.
188, appeurs 10 offend against or to be inconsistent with the
provisions of art. 12. 3 of the Constitution regarding punish-
ment, in that it provides for a punishment which “is dispro-
portionite to the gravity of the offence”, and makes such
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punishment mandatory, (taking away from the Court the usual
power to measure sentence according to the gravity of the
offence and the circumstances of the offender) it is the duty
of the Court called upon to apply such-law, to adapt it to the
Constitution by such modification as it may be necessary “to
bring it into accord™ with the provisions of the Constitution.

And, it is, moreover, in my opinion, equally clear from
the provisions of the Constitution in question, as well as from
the provisions of the Courts of Justice Law (14 of 1960) enact-
ed by the Republic, that the remedy open to any person dis-
satisfied or aggrieved by the Court’s adaptation and applica-
tion of such law, lies in his right of appeal ; and not in a
recourse to the Constitutional Court.

I have one more point to touch. The question whether
a disqualification Order, is a “‘punishment”, or it is a legal
provision in the law, made “in the public interest”, with the
result of subjecting the.individual interest to public interest,
has not been raised or argued in this appeal ; and does not
fall to be decided in this case. 1 am only referring to this
question, in order to make it clear that, speaking for myself,
1 consider that matter open ; and I do not purport to express
any view or opinion thereon in this judgment.

In conclusion, I agree, as [ have already stated that the
disqualification Order (assuming it is a “punishment” and
that it has been made as such) be reduced to one of eight
months from the date it was made.

Appeal allowed. Order of disqua-
lification modified.
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