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[GRIFFITH WTLLIAHS AND MELISSAS, 

(March 2 sdid 5, 1918) 

JJ . j 

ΉΛ.Π ARTIN TRTCZLVN, Appellant. 

r. 
MAROULLA f 'HR. h'rsponrfeiit. 

Xo. ;W1('t.) 

MICH A R M DISS. 

{('iril Appeal 

Immovable properly—Registration—Double registration—Oicntrship 
— Prescriptive adverse possession—Title perfected by htpM· of 
prescriptive period—Bonn jide purchaser—.-I nr.ient lights — 
Right—Bemcdy—Injunction or damages—(fyipresiceness. 

Tn 1925 respondent's father became owner by purchase of 
a house and van! adjoining his wife's house, and in the same 
year hu gave as η «lift to his wife, the then owner of ttie res­
pondent's house, a small space from his plot f> ft. χ fi ft., 
on which a VV.C. was constructed for the wife's ho\ise. On 
the ;{1st July, 1ί>;ϊί>, the wife transferred her house to their 
daughter, the respondent, and by the declaration of sale, 
admittedly in the handwriting of the father who Mas a Land 
Registry official of long standing, the mother asked for the 
transfer to the respondent of this W.C. along with other 
additions to the house. In effect the title deed issued to 
respondent in pursuance of this declaration, and after a local 
enquiry, specifically mentioned the W.C. in question. 

I t was necessary to exclude, this space from the father's 
registration, for which the father's consent would be required, 
but inadvertently this was not done. On the evidence it· was 
clear that the father acquiesced in the incliiMun of'this space 
in the respondent's title deed. In 1!H:> the father transferred 
his own house, as it was originally registered in his name, 
to another daughter who sold and transferred it in the 
following year to the appellant who. in February, 1045, con­
tended t h a t he was the owner of the space in question. The 
respondent then brought an action claiming ownership by 
registration or prescriptive adverse possession, and the Com! 
had to determine which of the two registrations should prevail 
in respect of the space in dispute. 

Held: (i) that the appellant's predecessor in title, namely 
respondent's father, remained inadvertently formally re­
gistered for the space in dispute, and appellant who inspected 
the premises before his purchase cannot be considered ;i 
bona fide purchaser without notice. The transfer to respondent 
was effective to include this space, but even if doubts were 
to persist as to this result, the respondent's title was perfected 
by the lapse of the prescriptive, period of 15 years. 

(ii) that the right to free access of diiylitrhl. is acquired 
through defined windows or apertures and the obstructor 
cannot claim t h a t it would be equally convenient foi the 
owner of the right to open another window. 
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(iii) that the remedy by injunction is not oppressive where 
the owner of the servient site is not prevented by the 
easement from making use of his site to its best advantage. 

J u d g m e n t of the District Court affirmed. 

Appeal by defendant from the judgment of flic District 
Court of Limassol (Action No. 228/15) in favour of the 
plaintiff. 

Z. Tiossiues for the appellant. 

J. Potamitift for the respondent. 

The facts of the case are fully set out in the judgment 
of the Court which was delivered by : 

G R I F F I T H W I L L I A M S . J . : The action out of which this 
appeal arises was instituted by respondent claiming 
ownership by registration or prescriptive adverse 
possession of a small space O'xfi' which was attached 
to her house by enclosing walls, and formed the W . C 
of her first floor. She further claimed relief from obstru­
ction by defendant of the access of daylight to one of her 
ground floor rooms by the roofing in of a corner of his yard 
between walls to form a kitchen. In the alternative 
plaintiff claimed damages. The trial Couvt found for the 
respondent on both claims. 

Tn regard to the first claim Ihe defence was that this 
space occupied by the W.C. is included in defendant's 
registration No. 32717 of 3.1.194-1. 

This s tructure was surrounded on three sides by appellant's 
yard. Home t ime in February, 1945, its walls collapsed, 
and appellant objected to their reconstruction on the 
contention t h a t he is the owner of the space. 

The registration of respondent NO. 30500 of 21.8.1039 
includes an upstairs \\~.C>. whose pipes led down into this 
enclosed space, and on the evidence before the, trial Court it 
is equally certain that appellant's registration includes 
the same space. The appellant 's counsel contended that 
appellant 's registration alone includes this space. 

The sequence of events which brought about this s lale 
of things was this : In 1025 respondent's father became 
by purchase owner of the house and >ard adjacent to 
respondent's plot Kifi now registered in appellant's name. 
In the same year after his purchase he gave this disputed 
space to his wife, the then owner of the respondent's house, 
plot 170, as a gift, and this W.C. was constructed as already 
described p a r t and parcel of the wife's house for the upper 
storey. On 31.7.39 the wife transferred this house to their 
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daughter, the respondent, and by the declaration of sale, 
admittedly in the father's handwriting who is a land 
registry official of long standing, the mother, transferor, 
asked for the transfer of this W.C. along with other addi­
tions to the house to t he respondent. 1 u effect the 
respondent's title deed issued to her in pursuance of this 
declaration ami after a local enquiry specifically mentions 
this W.C. 

To straighten out matters and avoid conflict between 
the new registration in respondent's name and the father's 
i t was necessary to exclude this space from the father's 
registration for which the father's consent would be 
required, hut this inadvertently was not done and the 
present difficulty arose. 

On the evidence of the father, and from the fact that he 
filled in the declaration of sale form on behalf of his wife, 
it was made perfectly clear that he, the father, acquiesced 
in the inclusion of this space in the respondent's title deed. 
The father in 1043 transferred his own house as it. was 
originally registered in his name to his other daughter 
Olga, and she sold and transferred it in the following year 
to the appellant. 

I t is in evidence that appellant inspected these premises 
on several occasions before his purchase, and he did not go 
into the witness box to contradict this evidence, so that· 
there can be no substance in the contention t h a t he is a 
bona fide purchaser without notice. Rut we still have to 
determine the question which of the two registrations should 
prevail in respect of this disputed space. 

We can best approach the subject by asking whether the 
father before he parted with his house could successfully 
maintain a claim against respondent for the removal of the 
W.C. from his yard and for recovery of I his space. We 
think not. He would have been faced with the conclusive 
defence that he gave it as a gift, to his wife and perfected 
that gift by acquiescing in its registration in the respondent's 
name. I t was argued b\ appellant's counsel that· by the 
express terms of the declaration of sale only such additions 
as were within the boundaries of plot 170 were intended 
to pass to respondent. The simple answer to this 
argnment is t h a t this W.C..the only one for the respondent's 
first· floor, is expressly mentioned in the declaration of sale 
and must· ha\e been intended to pass to her. If the father 
were to raise his claim after 1910 he would have been faced 
with the additional defence of prescriptive possession 
which is the other ground on which respondent claims. 
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1948 The trial Judge made, no finding on this aspect of the case 
March 5 kU£ the appeal being by way of rehearing we can draw our 

H\.n ARTIN own conclusions from the evidence. We have already 
TKRZIAN alluded to the fact t ha t this space was permanently attached 

MAKOHLLA
 t o rpsiwndeiifc's house from 1925 until the collapse in 1945 

"CHR. MI- of the enclosing walls. The appellant fried to prove tha t 
fii\KMi>us. f,}lc cesspit of this W.C. was in use by the occupants of the 

wife's and husband's houses in common. Of his two 
witnesses on this point the mason Thrasyvoulos Vasiliou 
is uncertain whether the cesspit of this W.C. was left 
exclusively for the upstairs premises of respondent 20, 15 
or 10 years ago, and his other witness, Maria Christou, an 
old tenant of appellant's promises, is equally uncertain 
whether she ceased to be their tenant Hi or 23 years prior 
to the trial. This faint a t tempt to prove common 
possession, therefore, fails. 

On this head of claim the evidence, in our opinion, is 
conclusive in favour of respondent both as to (exclusive 
possession and a.s to adverse possession. We do not 
overlook the fact that the husband, the donor, was residing 
with his wife in her house until his transfer to Kyrenia 
in 103(i. This circumstance does not change the adverse 
character of the wife's possession during her ownership 
of the house. The wife as owner was in possession of the 
whole house including this W.C. space which was, as we 
said, permanently attached to her house as best they could 
make it, and the owner's intention on her par t could not 
but extend over this space. The husband's intent on the 
other hand to part with the ownership of this space in 
favour of the wife is clear from the fact of his Inning made 
a gift of it to his wife. 

This exclusive and adverse possession of the wife was 
continued down to and beyond the completion of the 
prescriptive period by her daughter, the respondent. So 
t h a t the respondent 's claim based on prescriptive possession 
is unanswerable. 

The result is t ha t in our opinion the appellant's pre­
decessor in title, namely respondent's father, remained 
inadvertently formally registered for this space, and 
appellant cannot be considered a bona fide purchaser 
without notice. The transfer to respondent in the circum­
stances enumerated was effective to include this space, 
bu t even if doubts were to persist as to this result, the 
respondent 's t itle was perfected by the lapse of the appro­
priate prescriptive period of 15 years. 
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Jn regard to the claim for ancient lights, it was conceded 1948 
by appellant's counsel t ha t respondent is entitled to free M a r c h 5 

•access of daylight, but not through a particular window, HAJIABTIN 
and argued that it would be equally convenient for TBRZIAN 
respondent to open another window and tha t the injunction MAROULLA 
given against appellant to demolish the obstruction is CHR. MI-
oppressive to him. We do not agree with his first contention, CHABLIDBS. 
This right is acquired through defined wdndows or apertures. 
In regard to his second contention the remedy prescribed 
by lawr for interference with this right is either injunction 
or damages where the injury is small, capable of estimation 
in money, adequately compensated by a money payment , 
and the injunction would be oppressive to the defendant. 
All these requirements must co-exist to justify the sub­
stitution of damages for an injunction. In the present 
case there is no evidence tha t the appellant is prevented 
by this easement from making use of his site to its best 
advantage. He caused this obstruction by transferring 
his kitchen from the one side of his premises to the other. 
We do not therefore consider the injunction oppressive to 
the appellant. 

The appeal, therefore, fails, and we affirm the judgment 
of the District Court on both claims of respondent bu t we 
further order t ha t the appellant's registration be amended 
to exclude the space in dispute in the action from his 
registration. 

Appeal dismissed with costs. 


